
tatrs ~mate 
WASHINGTON, DC 20510 

January 25, 2017 

The Honorable Donald Trump 
President of the United States of America 
The White House 
1600 Pennsylvania. Ave, NW 
Washington~ 'DC 20500 

Dear Mr. President: 

17-ClcJCJ - 3 7ol~ 

We arc gravely troubled by reports about the recent directive 0to all federal agencies,to 
silence communications with the public and Members of Congress; The American pe~ple expect 
an open, transparent and honest govemnient, and your actions ar~ not only contrary to that 
expectation,. they promote a !orig l~ting culture off car amopgJ<;~eral empI9yees and preyint 
them from following'their mission to openly serve the.Ameri.can public,Additionally, these 
actions undermine trust in our 'Federal ·gove~ment and do Ihde to supporryour "drain the 
swamp'" pledge to "make the government honest again."1 · 

According to reports, your Administration's Beach Team: has directed the Environmental 
Protection Agency (EPA) and the Departments of Transportation, Agriculture\ Health and 
Human Services and Interiorwith memos that impose a gag order on career federal employees. 
These memos instructed employees to. among other things, immediately cease releasing any 
public.;facing documents, ban the release of photos and press rel.eases to the public and terminate 
the use of social media. According to reports and an emailed, mem(), EPA employees were 
instructed to remove the website's climate change page. containin8'Iinks to scientific research on 
global warming. a:nd the Beach Team targeted lists of EPA employees with pending speaking 
engagements for review:' In addition. in some instances the. Beach Team specifically directed 
employees not to send any correspondence to public otlicials, induding Members of Congress 
and state .and local otlicials. 

As ry1embers of Congress, we ,,ianted to ensure that you are aware that it ~s against the 
law to interfere withJederal employees communicating with Congress.5 It is also against the]aw 

1 https;i/www.donaldjrrump.com/press-releases/trump-pledges-to-dra1n-the-swamp_ 
2 Politico Pro; Trump restricts commµn ications .from health agencies. January 24. 20 I,~ . 
https:i/www1apnews.comi55d484c ! 9c28463e95c3b 7 c6 7 4d20bab https:/ iwww. buz.zfeed:corn/dinograndon i/trump­
usda?utm t.?nn=:jk05K5jPAB#.dcalxlbPg5 
http://ww~~.reuters.com/article/us-usa-trump-epa-climatechange-
idUSKBN I 590QG?feedType=;RSS&feedName==domesticN ews& utm _ med ium=Sociaj& utf1' __ source=Twitter 
' Reports have since stated that '1he Department of Agriculture has rescinded the gag order: 
http:! /theh ii l. com/homenewsf adm in istrat ion/3 J 60 15-agric u lture-dcpartment-1 itts-order-for-lockdown-on-its­
research-arm 
A https://www.politicopro.com/f/?id=OOOOO 159-dJ 07-dc I f-a3 7d-d95fed2 I 000 I 
~ 5 USC.§ 7211 and 18 U.S.C. § 1505 



to retaliate against career federal officials for following lawful policy directives.<> These recent 
actions, combined with your previous attempts as President-elect to solicit names of Energy 
Department employees who worked on climate change initiatives and State Department otlicials 
who worked on women's and gender issues arc deeply troubling. 

The agencies targeted by this latest directive are responsible for billions of dollars of 
taxpayer funded public research. This research helps .find solutions to problems that atfoct 
Americans every day. Targeting the scientists at these agencies and prohibiting them from 
sharing the results of this research vvith the broader public is irresponsible and serves only to 
undennine the integrity and public trust in the federal government. Furthermore, these actions, 
particularly at the EPA, Jly in the face of the Agency's current scientific integrity policy/ which 
prohibits scientists, managers and other Agency leadership from suppressing, altering or 
otherwise impeding the timely release of scientific findings or conclusions. Pre\'ious Republican 
and Democratic administrations have protected the free flovv of infonnation and the sharing of 
agencies' views with the public. 

Given your commitment to the rule of law and peaceful transition of power, we 
respectfully ask that any dirccti\'cs are immediately reversed and that you ensure that the 
dedicated federal civil servants of this country receive the respect they deserve and are 
immediately made aware of their clear protections under the law. 

Sincerely, 

United States Sem 

Patrick Leahy 
United States Senator 

6 5 u.s.c. § 2302(b)(8) 

Thomas R. Carper 
United States Senator 

IL~/~ 
Bernard Sanders 
United States Senator 

~-----
Tom Udall 
United States Senator 

' https:/ !www.epn.gov/sites!product ion/fi les/20 ! 4-0'.Udocu111ents/scienti fie _.integrity _policy_ 2012 .pd f 



Richard Blumenthal 
United States Senator 

Maria Cantwell 
United States Senator 

Kirsten Gillibrand 
United States Senator 

nited States Senator 

La.~.-,/ Gr; A. Booker 
United States Senator 



flnit_nt ~tat£~ ~mate 

.President D.onald J. Trump 
The ·White House 
l 600 ·Pennsylvania:·Avenue NW 
Washington, DC-20"500 

Dear:Mr. President: 

WASHINGTON. DC 20510 

January 26, 2017 

We·write with alarm th.at ~he Environmental Protection Age~cy _(EPA) has s_usp_ended all_ 
of its grants. and;contracts. which provide vital resources dedicat~d to air and water quality 
monitoring and improvement, the remediation of sites contaQ.lih~ted· by toxi~,m~terjajs,.and·a 
variety-of other activities that keep Americans and their families healthy and safe. We Urge you 
to iµunediat~ly reve~cdhi~ troublirig action. 

°Time-a~d time agaih,_you-have promised Americans that you·-would keep.their.~ir cleaii 
and their water saf~. ln-Novel)lb~r,2015, you called into MSNBC's.Morning Joe aQd ~ijid, '.'I 
want to make-sure we have cle~ ab; and- clean·water." Last ~ay~ when you presented your 
'~America First Energy Plan" fo:North Dak()ta, you told Americans thaf~~om ~ environmental 
standpoint, niy pri~rit_ie~ are· v~cy s~ple: clean air· and clean ~at~,i:.'~ ~d your W._hite: Ho_µs_~. 
website declares: "PresidentTrump will·refocus the EPA on its.essential-mission ofpr6tecting_ .: 
our air and water." · · 

The suspension of EPA·~ grants and co1_1tracfs does the e~act opposite of your stated 
intention-it puts the. air Americans breathe.and the water we drink at risk. EPA:'s grants and 
con~lJ.Cts supp_Qrt billions-9.f dollars' worth o_f research:at1d dev¢Iopme1)t fundj~g, clean-up·of 
toxic Superfund sites~- local ·air and water quality monitori~g and testlng, asses~m~~ts !)f ri~ks to 
~uman health ~om environmental hazards,_measures to enhance, water security, radioactive and 
h~ar4o~s waste remov?l, radiation pi:otection, and c~iitainment -~~essments fo,: underground 
fuel-i;torage.tanks. Moreover, if this.suspension.applies to.existing contracts;re-:starting them 
could.pi;ov.e to be an e~c~edingly expensive ·waste of taxpayer funds. 

We additionally note that EPA awards most grants on a competitive basis,. which must 
remaln merit-b~ed and fr~e fr9m political inf1t,e1;1ce. This action .se~ms likely:t_o·r~sulf in the 
opposite outcom-e. We-urge you to immediately lift the suspension that was,placed on the EPA's 
_grants and col)tr~cts .. We_ also ask for your prompt responses to the,.foilowing -re.quests for 
informatiori: 

I) Please pr<;>Vide a copy ofthe-document_tbat direct~d this s~spension .. 
2) Please·provide a.list of all grants, contracts and other ·awards that have been suspended 

under this directive. including the date, .recipient and amount ofthe grant. contract.or 
other award. S-onie press reports have indicated that-this suspension niay.-be temporary~ 
pl~as~-also indicate.which-grants, ~ontracts and .other awards are expected to be_ 
suspended fodefinitely, and when funding for the test will 6e reinstated. 



3) For any e~isting cQiitract tha,rhas been &usp~Iideq, please provi_d~ an.estiniate-ofthe ~_osts 
associated with re-start~ng it, as well as the legal basis for its-suspension. 

4) Please direct the El> A to provide us with a copy of any and all .documents related to the 
decision to suspend co~tracts, grants_.ari~ other awards (including any ~d all wrftten or 
electronic- correspondence,-audiotapes, electronic records, videotapes; photographs; 
telep4one messages,. -voice mail.mel?sage~, e-mails, facsimiles, q~ly age~d~:and 
calendars, information about meetings-and/or discussions, whether in-person or over the 
telephone,.agendas, minutes and a·list of participants_ for those meetings and/or 
discussions, and transcrip~ and notes- of any such meetings ~d/or discussions). 

5) Who approved this action, both within EPA and at the White House? 

Sincerely, 

~~-~ Edward J. Marke~ 
U.S. Senator -

J~ft-~ 
)eff:cey ~ MerKley 
U.S. Senator 

·Bernard -Sanders 
U.S. Sen~tor 

Cc: Acting Admini~~ator Catherine M9Cabe 

------------- ----------- -- . 

do~_, 
Thomas· ltCarper 
U.S.-Senator 

~~ 
Kirsten Gillibrand 
U.S. Senator 



frl- / 7--oiJD-SZJ/3 
GREG WALDEN, OREGON 

CHAIRMAN 

ONE HUNDRED FIFTEENTH CONGRESS 

FRANK PALLONE, JR., NEW JERSEY 

RANKING MEMBER 

<!Congre~~ of tbe ltniteb ~tate~ 
rt,ouse of l\eprescntatibcs 

COMMIITEE ON ENERGY AND COMMERCE 
2125 RAYBURN HousE OFFICE Bu1LD1NG 

WASHINGTON, DC 20515-6115 

Ms. Catherine McCabe 
Acting Administrator 
Environmental Protection Agency 

.1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Acting Administrator McCabe: 

Majority (202) 225-2927 
Minority (202) 225-3641 

February 10, 2017 

Pursuant to Rules X and XI of the U.S. House of Representatives, the Committee on 
Energy and Commerce is examining efforts by federal departments and agencies in its 
jurisdiction to identify administrative waste and "a clear path" to achieve significant budget 
savings in the next five years. 

In December, The Washington Post reported that the Pentagon undertook a 
comprehensive study of administrative waste in business operations.1 The report issued by the 
Defense Business Board revealed that the Department of Defense (DoD) spent nearly one-· 
quarter of its $580 billion budget on overhead and core business operations, such as property 
management, human resources, and accounting.2 The report further identified a "clear path" to 
saving $125 billion over five years without reducing military personnel or laying off civilian 
employees.3 According to The Washington Post, the DoD "moved swiftly to kill [the report] by 
discrediting and suppressing the results" because the Defense Business Board documented "far 
more wasteful spending than expected. "4 

1 Craig Whitlock & Bob Woodward, Pentagon buries evidence o/$125 billion in bureaucratic waste, WASH. POST, 
Dec. 5, 2016, bttps://www.washingtonpost.com/investigations/pentagon-buries-evidence-of-125-billion-in­
bureaucratic-waste/2016/12/05/e0668c76-9af6-1Ie6-a0ed-ab0774c l eaa5 _ story .btml ?utm _term=.993 d99ee4a3e. 
2 Id 
3 Defense Business Board, Transforming DoD's Core Business Processes for Revolutionary Change (Jan. 22, 2015) 
available at http://apps.washingtonpost.com/g/documents/investigations/defense-business-board-study-from-jan-
20 l 5-identifying-125-billion-in-waste/2236/?ref. 
4 Craig Whitlock & Bob Woodward, Pentagon buries evidence o/$125 billion in bureaucratic waste, WASH. POST, 
Dec. 5, 2016, bttps://www.washingtonpost.com/investigations/pentagon-buries-evidence-of-125-billion-in- · 
bureaucratic-waste/20 l 6/l 2/05/e0668c7 6-9af6-l l e6-a0ed-ab0774c I eaa5 _ story.btml?utm _term= .993d99ee4a3 e. 



Letter to Acting Administrator McCabe 
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To assist the Committee in its ov.ersight efforts, please provide the following documents 
and information by March 10, 2017: 

1. A copy of any internal study produced for your agency since January 1, 2014, similar to 
the internal study produced to the Department of Defense. This would also include any 
internal report related to budget savings that could be achieved from any agency-wide 
changes in making business operations more efficient, and reinvesting any savings to 
mission priorities. 

2. If your agency determines that no such internal study exists for this timefratne in Request 
#1, please review the Defense Business Board report and provide a written response on 
any lessons learned from this report that could be applicable to your agency. 

3. To the extent your agency is implementing recommendations in response to reports 
covered in Request #1, or is taking initiatives to achieve agency-wide budget savings in 
administrative efficiencies, please provide a written response detailing these efforts and 
the timeframes for implementation. · 

Your assistance is greatly appreciated. We look forward to working cooperatively and. 
constructively with you in streamlining administration of programs and achieving significant 
budget savings. An attachment to this letter provides additional information,about responding to 
the Committee's request. If you have any questions, please contact Alan Slobodin of the 
Committee staff at 202-225-2927. · 

Sincerely, 

GregWa1 Tim Murphy 
Chairman Chairman 
Committee on Energy and Commerce Subcommittee on Oversight 

and Investigations 

cc: The Honorable Frank J. Pallone, Jr., Ranking Member 
Committee on Energy and Commerce · 

The Honorable Diana DeGette, Ranking Member 
Subcommittee on Oversight and Investigations 

Attachment 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Greg Walden 
Chairman, Committee on Energy and 

Commerce 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chairman Walden: 

MAR 2 3 2017 

OFFICE OF THE 
CHIEF FINANCIAL OFFICER 

· Thank you for your February 10, 2017, letter to then Acting Administrator Catherine McCabe. 
Your letter asked for "a copy of any internal study produced since January 1, 2014, similar to the 
internal study produced by the Department of Defense". Further, if such a study had not been 
done during that time period, you requested information on initiatives undertaken to achieve 
agency-wide budget savings in administrative efficiencies. · 

While the U.S. Environmental Protection Agency has not produced a similar report, I am pleased 
to provic;Ie an update on efforts the agency has made tO" reduce or avoid costs. We have made, and 
will continue to make, a deliberate effort to find cost-savings, maximize efficiencies, and seek 
opportunities to modernize our business practices. Many ongoing activities have been undertaken 
as part of a focus on reducing burden and streamlining processes. These include government­
wide initiatives, such as the President's Management Agenda; Management Reform Agenda and 
the Campaign to Cut Waste, and agency-wide initiatives to operate effectively and efficiently in 
an increasingly challenging resource environment In addition to common sound management 
efforts, such as managing the size and cost of the vehicle fleet and reducing printing and 
publication costs, the EPA has made progress in a number of specific areas to reduce or avoid 
costs and to reduce burden for the agency and our stakeholders and customers. Some key results 
are described below. 

Space Consolidation and Reduction to Physical Footprint: 
Since FY 2012, the EPA has released 517 thousand square feet of space nationwide, resulting 
in a cumulative rent avoidance of approximately $20 million across all appropriations. 

Workforce Reshaping: 
In 2013 and 2014, the agency's implementation of two rounds of Voluntary Early Retirement 
Act/Voluntary Separation Incentive Program represented a move toward more strategic 
hiring with the objective of a workforce with the skills better equipped to achieve our goals 
and priorities. As part of the streamlining and reshaping efforts, some offices completed 

Internet Address (URL) • http //www.epa.gov . 
Recycled/Recyclable • Pnnted with Vegetable 011 Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper 



reorganizations. Through the two rounds ofVERANSIP process, 682 employees from 19 
program and regional offices departed the agency. 

Shared Service Center Creation/Consolidation: 
In 2008 and 2009, the EPA consolidated its fifteen human resources transactional services 
locations into three shared service centers located at the EPA's facilities in Research Triangle 
Park, NC, Cincinnati, OH and Las Vegas, NV. The consolidation provided the agency with a 
best foundation for cost effectiveness, operational efficiency and consistency in services. 

i :' 
' , 

Strategic Sourcing: 
The EPA's Strategic Sourcing Program was implemented in 2013 to leverage the agency's 
full buying power to reduce acquisition administrative costs and d~velop long-term, mutually 
beneficial partnerships with best-in-class providers of products and services. ~tis a 
collaborative process that involves cross functional participation at all levels of the 
organization and has resulted in an estimated cost savings 0f $7.9 million. 

E-Enterprise: 
£-Enterprise for the Environment is a model for collaborative federalism among 
environmental regulators in the EPA and corresponding authorities in states, tribes and local 
governments. A joint governance body has focused on a portfolio of high priority projects to 
improve collaboration and achieve performance outcomes. From FY 2014 to FY 2015, key 
projects in this portfolio, such as the NPDES Electronic Reporting effort, contributed to over 
one million hours of burden reduction with the potential to reduce one million more in FY 
2016 and FY 2017. In a 2015 analysis, £-Enterprise projected a potential savings of over 
$1.5 billion dollars across the environmental enterprise at all levels of government from an 
investment of $48 million per year in program modernization. 

Improving Business Processes through Lean: 
The EPA has implemented a series of Lean reviews -- a method of identifying and 
eliminating non-value added activity (waste) -- to increase the efficiency of agency processes 
and operations. · 

Since 2013, the EPA's Lean Initiative has led to significant increases in efficiency and 
productivity in both administrative and non-administrative processes across the agency. To 
date, nearly 200 Lean projects have redesigned large and small processes, reducing the time 
required by an average of 55 percent. For example, the time required to investigate 
potentially contaminated sites under the Resource Conservation and Recovery Act has been 
reduced from as long as 20 years to about five years and the time needed for data quality 
assurance reporting has been reduced by 38 percent. 

In response to the January 24, 2017, Presidential Memorandum on Streamlining Permitting 
and Reducing Regulatory Burdens for Domestic Manufacturing, the agency is assessing 
whether Lean methodologies can be applied in identifyii;ig options for accelerating the pace 
of permit issuance to promote job growth and environmental protection. 



I appreciate the opportunity to highlight some of the work the agency has done to increase 
efficiency and effectiveness through these efforts. Again, thank you for your letter. If you have 
further questiops, please contact me or your staff may contact James Blizzard in the EPA~s 
Office of Intergovernmental and Intergovernmental Relations at blizzard. james@epa.gov or 
202-564-1695. 

Sincerely, 

"dA.Bloom 
Acting Chief Financial Officer 

cc: The Honorable Frank J. Pallone, Jr. 
Ranking Member, Committee on Energy and Commerce 

The Honorable Diana DeGette 
Ranking Member, Subcommittee on Oversight and Investigations 



January 26, 2017 

otnngre.ss of ilJe Dnit~h ~tat.es 
lllasiJingtnu, lat 20515 

President Donald J. Trump 
The White House 
1600 Pennsylvania Ave, N.W. 
Washington, D.C. 20500 

President Trump: 

17-tfc!O-~ 

37-a-r 

. ;I .. 

As Members of the United States House of Representatives Appropriations Subco_mmittee that 
funds the Environmental Protection Agency, we are deeply <iistressed that your tr~n~ition,team 
has ordered the EPA to freeze grants and contracts and that it has prohibited EPA staff frbm 
communicating with elected officials-and state and local grant recipients. · .1'I:-, 

As you are well aware, Congress appropriated funding for these grants and contracts so that EPA 
can carry out its vital mission to protect the health of the American people and our environment 
Nearly half of the EPA budget goes to grants and contracts to the States, Tribe~,_non-profits, 
educational institutions, and others to advance human health and environmental safegu~ds. To. 
halt funding for the vital work of these public and private institutions is 1:1nprecedented ~d 
unacceptable. This action is counter to the intent of Congress, which holds and exercises the 
power to direct such funds. 

The Administration failed to notify Congress and the state environmental agencies of its freeze 
on EPA grant and contract funds and has refused to respond to state agency inquiries. State 
agencies are an essential p~ed.P..Prote~~ing p~~lic ~e.alth ~~Jhe enviroq~ent~~~e,: 

f", ' r J• -. _.. f 1 •, • • t , \ • • , • 1 • I • , , , \ • •• , ., •.J ,- " • 

Administration's deliberate·coinmunication blackout is unacceptable and must be reversed. 
;:;· • f ::.!~.' -- . . {: • - . ··, .. ·-. • -:~:.':1•. ':;-.-~ .. ~ ........ . 

In order for Congress to better understand the impact of these actions on the funding for which 
we have ove~_iglttjurisdJcfiQn, we ask.that you provide the following information: -: 

. . • • : f: •. ~ . 

• A complete list of the grants and contracts that were frozen under this action and their 
corresponding recipients. 

• Any communications sent to EPA employees instituting this freeze and restricting their 
communication. 

• A summary of any findings resulting from the team's review and their plans going 
forward for the grants and contracts. 

Furthermore, we will be requesting that the U.S. Government Accountability Office review 
whether the Administration's actions run afoul of the Impoundment Conti:ol Act of 1974 and 
other appropriations law. 

PAlNTEO ON RECYCLEO PAPER 
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Sincerely, 

Betty McCollum 
Member of Congress 

. . . 

-~ ·· .... ·. .•. . . .. . 
Chellie Pingree · 
Member of Congress 

Member of Congress 

.. -
( .·· .. 

IJere('Kilmer 
Member of Congress 

I f ~~~····,··· 
Marcy Kaptur 
Member of Congress 

• • • ' .r•, ~ _, . !,: .... , 1!!· 

,: -~ 

Cc: Don Benton, Senior White House Advis.or, EPA Trart~itiori Tean( .. 
. • l •• ·:·:.· \,. • ' . ' . ~ ·. 

Rodney P. Frelinghuysen, Chairman, House Appropriations Committee 
. . l : : . . ; .. . . . ~ . . J. • .. • ••• : ! 

.· ... 

Ken Calvert,:Chairman, House Appropriations Interior, Environment, and Related 
Agencies Subcommittee 

,.C:! ... 

,:-;··· . :_, 

I' ,• 



atnngr:ess nf tq.e 1!trttt.eb §fates 
fflaslJingtnu, sQr 2051S 

January 26, 2017 

.President Donald J. Trump 
1600 Pennsylvania Ave, NW 
W~hingtori, D.C. 20502 

President Tri.Imp, 

This w~ekmeqJa reports·indicat~d the. administration i~s~ed instructions to the Environmental 
Prot,;:ction A_gency (EPA) relat¢d. to an imposition of a 3 "bl~ket" .comtµunications· suspension on 
agency staff. Furthennore, press.reports _aliuded to the administration's issuance of a·temporary 
suspensjo~ on EPA·task·ordeis ancl'work assignments. On behalf of Hoosier_families, and state· 
and local of:ficfals, we write to confinn the·veradty ·orthese reports and how these action·s may 
affect resid~nts in our state, particuhµ·ly in- East Chicago. l:qcJiana. 

·we understand the challenges of the ti:ansition. However, we maintain significant-reservations 
that a potential suspertsio~ on coµununications, task orders, and w9rk ~~signinents could 
unintentionally prevent EPA employees from continuing to ai:ldres·s an ongoing public health and 
safety crisis in.East Chicagq, which forced hundre_ds of Hoosier families from-thejr homes l~st 
year. 

Th~ EPA and Department of Hril;l~ing and Urban Development (HUD). }lave_ been working lo 
protect families living on land contaminated from ·decades of industrial lead processing work. 
East 'Chicagc;, Calumet r~sidents_ who· live o.n or near the USS Lead· Superfund site rely upqn the 
dissemination or information out of both EPA and HUD, as well as the expedit_ioil~ re~1eqiation 
of this conta~inated area. 

We urge the administration to -clarify these reports. It is critical. to East Chicago families that 
fed.eral gpvennnepi agencies are able to share public health and ~afety infol'J1}ation and continue 
their cleanup. work unabated. 

Thank·yo1:1 for-your attention to. this matter. 

Todd C. Young 
Memb~r of Congress 

Sincerely, 

~tWk, 
Peter J{jisclosky 0 

Member of Congress 

PRINTED OIJ RECYCLED PAPER 



iinitro ~tatrs ~cnatc 

Donald F. McGahn II 
White House Counsel 
The White House 
1600 Pennsylvania Avenue NW 
Washington, D.C. 20500 

Dear Mr. McGahn: 

WASHINGTON, DC 20510 

February 13, 2017 

I 7-t:1t.1 r1 -~ Y'i!Jf:"?"­
'( 2-/ ( 

We write seeking information on the role Carl Icahn is playing in the Trump Administration. On 
December 21, 2016, then President-elect Trump's transition team announced that Mr. Icahn 
would be serving the President as a special advisor for overhauling federal regulations.' At the 
time of this announcement, President-elect Trump said of Mr. Icahn: "He is not only a brilliant 
negotiator, but also someone who is innately able to predict the future especially having to do 
with finances and economies. His help on the strangling regulations that our country is faced 
with will be invaluable. "2 

Mr. Icahn is chaimmn of the board and majority shareholder of Icahn Enterprises, a "diversified 
holding company engaged in ten primary business segments: Investment, Automotive, Energy, 
Gaming, Railcar, Mining, Food Packaging, Metals, Real Estate and Home Fashion."3 All of 
these "business segments" are regulated by federal agencies that would be within Mr. Icahn's 
broad portfolio of giving advice to the President on how to address "strangling regulations." 

We have specific concerns about Mr. Icahn's role given his previous public statements and 
significant ownership interest in CVR Energy (CVR). Icalrn Enterprises owned an 82% stake in 
CVR as of September 30, 2016. CVR is an oil refiner that is required under the Environmental 
Protection Agency (EPA) Renewable Fuel Standard (RFS) to either blend its oil with renewable 
fuels or buy credits in lieu of blending in order to meet its obligations under the law. Mr. Icahn 
has called RFS obligations "completely totally absurd"4 and according to the Wall Street Journal 
claimed they will cost his company $200 million dollars this year. 5 According to press reports, 
on Febmary 9, 2017, subsidiaries of CVR sued the EPA over its 2017 biofuel mandate.6 

On November 22, 2016, EPA announced that it intended to deny petitions to change RFS 
regulations in a way that would relieve CVR and similar refiners of some of their requirements 
under the law. Mr. Icahn has been one of the most vocal advocates for this rule change. EPA 
chose to initiate a comment period regarding its decision to deny these petitions. The comment 
period closes on February 22, 2017, meaning the final decision on whether to initiate a 

1 https://greata1rnin.gov/icahn-advisor-regs-cd3c949afl I 8#. 7mkms6k9v 
2 Id. 
3 http://www.iclP-.com/index.cfm 
~ https:/ /www .bloom berg.com/pol iticsfvideos/2016-12-07 /icahn-prnitt-a-great-pick-for-epa 
5 https://www.wsj.com/mticles/carl-itahn-critic-of-the-cpa-is-hcln.i!.1g'-donald-trump-shape-it-l480863601 
6 https://www.bna.com/icahn-subsidiaries-sue-n579820836 I 8/ 



mlemaking will be made by Trump Administration officials. Mr. Icahn has been one of the most 
vocal advocates for EPA approval of the petitions. 

On December 8, 2016, Scott Pruitt was fonnally announced as President-elect Trump's choice to 
be Administrator of the EPA. Mr. Pruitt has also been a vocal critic of the RFS, calling it 
"unworkable" in its current form. During his confim1ation process, he ,refused to provide clear 
answers about the future of the RFS, particularly EPA's petition denial. 

Mr. Icahn vocally supported Mr. Pruitt's nomination, and claimed "he had been consulted" 
before President-elect Trump selected him.7 Commenting on the imminent nomination of Mr. 
Pruitt on December 7, 2016, Mr. Icahn said, "He's someone I think will do away with many of 
the problems at EPA ... and l do think he feels strongly about the absurdity of these [RFS] 
obligations .... "8 Since the election, CVR's stock has risen 68.7%. On December 7, 2016 alone, 
the stock rose 12.5% and trading volume more than tripled over the prior day.9 

These publicly reported facts suggest a conflict of interest between Mr. Icahn and advice he gave 
President Trump on the nomination of Mr. Pruitt. They further suggest he will be actively 
working to change RFS regulations to benefit CVR. And with a sprawling business empire and 
potentially unlimited portfolio in the Administration to address "strangling regulations," Mr. 
Icahn' s role presents an unacceptable risk of further real or potential conflicts of interest absent 
immediate and thorough steps to address them. Given those concerns, we request answers to the 
following questions: 

• Has the White House determined whether Mr. Icahn is a federal employee? Was the 
Depaiiment of Justice Office of Legal Counsel consulted in making that detem1ination? 
If the White House has received a legal opinion from the Otlice of Legal Counsel, when 
will you make that opinion public? On what date did Mr. Icahn begin serving as Special 
Advisor? How many days during this calendar year is he expected to work? 

• If Mr. Icahn is not considered a federal employee, what steps have been taken to prevent 
his access to non-public, confidential, or otherwise privileged information in the course 
of his duties? Will Mr. Icahn have access to agency officials for briefings or meetings 
that would not otherwise be available to members of the public? Will Mr. Icahn be 
required to disclose the names, dates, and subject matter of any briefings or meetings he 
has in conjunction with this role? 

e What financial disclosures has Mr. Icahn made to the Administration? Has Mr. Icahn 
completed a Form 278 financial disclosure? If he has not made any financial disclosures, 
why not? 

• On what regulations will Mr. Icahn provide advice to the President? Is Mr. Icahn barred 
from providing advice on any regulations? What systems have been put in place to 

7 https://,vww .h loomberu.com/ politics/videos/2016-12-07 /icahn-pruitt-a-great-pick-for-epa 
8 Id. 
9 On the day Mr. lcahn's posiLion with the Administration was announced, the price of Icahn Enterprises shares 
increased by 8%, an estimated $510 million windfall to Mr. Icahn. 
http://www.forbes.com/sites/danalexandcrf2016/ l 2/22/trump-advisor-icahJJ-!Ulins-5 l 0-mi llion-dav-a!ter-acceotirni­
role/#4btcb I d96312 



ensure Mr. Icahn is not providing advice on the modification or elimination of regulations 
which might be intended to, or will actually, financially benefit him or his companies? 

• Has Mr. Icahn provided advice to the President on any Senate-confirmed or schedule C 
appointees in the Administration? If so, what steps have been taken to ensure that Mr. 
Icahn is not providing advice on nominations in areas in which he or his companies stand 
to benefit financially? 

• Does the Administration believe that 18 U.S.C. §§ 201-209 or 5 U.S.C. app. 4 (federal 
criminal and civil conflict of interest statutes) and associated regulations apply to Mr. 
Icahn in his role as a Special Advisor to the President? If not, is Mr. Icahn subject to any 
law~ or regulations· governing conflicts of interest? 

• Has Mr. Icahn rcclised himself from any decisions or from providing advice relating to 
policies or personnel that may present a conflict of interest, or the appearance thereof, 
with his personal financial holdings? 

• Has Mr. Icahn been required to divest from any of his holdings? Has the Administration 
provided waivers for Mr. Icahn from any of these provisions? If so, what are the waivers 
and what was the legal justification for providing them? If not, why has the 
Administration concluded these laws and regulations do not apply? 

Thank you for your attention to these issues. As you may know, the Senate is expected to take 
up the nomination of Scott Pruitt this week, so the courtesy of a reply before February 15, 2017 
is requested. 

Sincerely, 

~~ onWhiteh~oq 
Unit 

Sherrod Brown 

ad~--Al Franken · · 
United States Senator 

Cc: Acting EPA Administrator Catherine McCabe 

United States Senator 

Amy· obu 

Ullited ~ ;naif ~ 
Tami,s, Bald n 
United States~nator 



SHELDON WHITEHOUSE 
flH0DE ISLAND 

RU00t1 

n,,;Vi'\ONM!:NT ANO P!_t8UC WQRKS 

tc~t/1J TH. 'f.DUC.>!\ f!ON. t,/iSOftAND PtNSff)NS 
W . ..:\SHINGTON, DC 20510-3905 

Kevin Minoli 
Designated Agency .Ethics Official 
U.S. Environmental Protection Agency 
1200 Pennsylvania A venue, N\V 
Washington, D.C. 20460 

Dear Mr. Minoli: 

January 27. 2017 

170 Wisr1,,..urssri::n SrRrt r. Suin , lCD 
l'n<J'fl.l,t4CL R! 07003 -
{4ltt l 45;)--5:??-.,.1 

1 write for an update on procedures EPA has put in place to ensure that all new Agency 
employees are following federal laws and regulations govemi-ng conflicts of interest, and that 
appropriate safeguards have been put in place to protect the prerogatives uf the Agency in 
litigation in which EPA is a party, EPA has DOJ representation, and in ongoing criminal and 
civil enforcemen1 matters. These conflicts may be especially acute.and involve issues of legal 
ethics and professional responsibility when new Agency employees arc attorneys who have 
represented clients in litigation against EPA. Specificaily~ lhave the following questions: 

As of today, are any individuals who are not EPA employees, including but not limited to 
members of the Trump transition team; receiving briefings on ongoing litigation in which 
EPA is a party, EPA has DOJ representation. or criminal or civil enforccmenLmatters? If 
so, who ate these individuals, why are they receiving briefings, and what safogtiards have 
been put in place to ensure compliance with all foderal conflict of interest laws and 
regulations? 

What are the names and tides of Schedule C appointees at EPA who have been brought 
on since January 20, 2017'? 

On what date did each of these Schedule C appointees receive required ethics trainings 
and/or briefings'? 

What steps have been taken to determine whether any Schedule C appointee have 
covered relationships pursuant to 5 C.F.R. 2635.502(b)? 

What steps have been.taken to ensure that Schedule C appointees arc not participating 
personally and substantially. including through briefings, in _partjcular matters involving 
spe~ific parties with which they have a covered _relationship? 

Have any waivers been granted to this recusal requirement? If so, please specify the 
individuals receiving the waiver, the partfoular matter to \vfoch the waiver applies, and 
the reasons for granting the waiver. 



Are there any other political appointees not otherwise listed above currently receiving 
briefings or participating in particular matters at EPA? If so, who are these individuals, 
what is their role at EPA, and what safeguards have been put in place to ensure 
compliance with all federal conflict of interest laws and regulations? 

Thank you for your ongoing efforts to protect the integrity of the EPA. Given the Environment 
and Public Works Committee is currently considering the nomination of Scott Pruitt as EPA 
Administrator, I request answers to these questions by the close of business, Tuesday, January 
31st. 

Sincerely, 

~~ 
United States Senator 

Cc: Catherine McCabe, Acting Administrator, Environmental Protection Agency 
Arthur A. Elkins Jr., Inspector General, Environmental Protection Agency 
Walter M. Shaub, Jr., Director, U.S. Office of Government Ethics 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Washington, DC. 20460 

The Honorable Sheldon \Vhitehouse 
United States Senate 
530 Hart Senate Office Building 
Washington, DC 20510 

Dear Senator \:Vhitchousc: 

OFFICE OF 

GENERAL COUNSEL 

Thank you for your letter of January 27,2017, in which you asked for an update on the 
proc..:edures that the United States Environmental Protection Agency (EPA) follows to ensure that 
nil new employees are aware of the federal ethics lav>'s and regulations. 

ETHICS 13RJEFrNGS 
As required by 5 C.F.R. ~ 2638.304. all new employees must have initial ethics training. 
Effective .January I.2017. this training can nc offered quai1erly, so an entering employee may 
receive the initial ethics briefing anytime within his or her initial ninety days at the Agency. In 
addition. pursuant to recently revised 5 C.F.R. § 2638.305, an incoming Administrator will he 
required to have an ethics briefing to discuss individual immediate ethics obligations. 1\t the 
Agency's election. this training may he comhincd with the ne\v employee ethics training. 

WHAT THE EPA HAS DONE 
ro familiarize incoming political appointees with their ethics obligations and to assess any 
potential conflicts of interest, the EPA provided new employee ethics orientation sessions to 
incoming political appointt~es. Those briefings meet the requirements of 5 C.F.R. § 2638.304. 

During the briefings, the EPA explained that the individuals \Viii need to file public financial 
disclosure reports, the OGE 178. through INTEGRITY in accordance with 5 C.F.R. § 2638.203. 
within thirty days of entering federal service. See 5 C.F.R.§ 2635.204.The EPA also inquired 
about o,vncrship interests and any spousal employment to identity potential financial conflicts 
pursuant to 18 U.S.C. ~ 208, and about covered relationships to identity potential impartiality 
concerns pursuant to 5 C.F.R. ~ 2635, Subpart E. 



The individuals to whom the EPA he.is provided in-person ethics orientation sessions are: 

I Temporary Trailsitional Sc c(!uit' C iwthonty 

~--·------ ( rovisional app-0i11tment) ___ . ---·---····-··--·----·----- : ···----------·---------j 
i Benton, Don Temporary Transitional Non-Career SES authority I January 18, 2017 j 

~Davis. Patrick ------11:;~~~~~lTar;~~::;~~~~~chcdule C authority ----- .--------··--+--1' januai:vl6~-201-7------1 
j .. _______ _l(cemporaryappointment) _________ -----------·-- _) 

1 Ericksen, Doug j Temporary Tran~itional Schedule C authority January 18. 2017 
1 

~----------------! (tcm:p_orary appomtment) -----·--+-------- ----------------! I Greaves, Holly Temporary Transitional Non-Career SES authority , January 18, 2017 : 

l Konkus, John ---- ~:r~1~~~~~11·1~r~~~~~~:~:;1~chedule C authority-----·------hanuarv-21:·20 i_i ____ ·1 
~---------------------------- ------------------ ------------- - ------------------+-----·-"-·--------------·----------1 
I Kreutzer. David Temporary Transitional Schedule C authority I January 17, 2017 1 

j _________ i1PE.ovisional ~ointment) -------------------·-- ·------------------+---------------------- ---~ 
i Munoz, Charles I Temporal) Transitional Schedule C authority ! January 18, 2017 I 
!_ ________________ ! (provisional .p~~mnent) · -·-·-··-·--
! Schwab. Justin I Temporary Transitional Schedule C authority I January 16, 2017 1 
,___ _________ 1 ~<~r_o_v_isional_~iimmcnt) -· , 1 I Schnare. David Temporary Transitional Non-Career SES authority I Januarv 18, 10 I 7 , 
l I (provision«~Jlointmcnl) _________________________ j _______ · _______________________ J 

Sugiyama, George I ~~:~i~~:~(;~~~~:~!
1
~chedulc C authority________ I Ja~-~~~? 17, 2017 __ j 

These individuals are the only politlq.l appointees currently at the EPA. Other than routine 
coordination with the Department of Justice. the Office of G<mcral Counsel has not bricfod 
iodividuals who arc not employees of the EPA on matters currently in litigation. 

Following the initial ethics hricfing, the Senior Counsel for Ethics summarized the t:ihics advice 
given based upon each person·s individual situation in an email. including, where necessary, any 
areas of potential conflict or impartiality concerns. Then, beginning the week of January 23. 
20 J 7_, afier the individuals bt'came employees of the EPA. she began to formalize ethics advice 
to them, including instructions on seeking authorization for outside activities where necessary. 
For the incoming political appointees who are attorneys, the EPA has reminded them about their 
ovm obligations under their state bar rules. No waivers or impartiality detenninations have hcen 
issued to any of the incoming political app,)intces. 

On Saturday, January 28, 2017., President Donald J. Trump signed an executive order that set 
forth additional ethics restrictions for his appornlees. The EPA will review that order and provide 
additional training to the political appointees already at the EPA, as necessary. and ensure that 
they sign the President's pledge. 
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We appreciate your continued interest in ensuring that the EPA provides effective ethics advice 
and counseling to our employees. If you have further questions. you may contact me., 
rninoli.k_t;;_yin(a1epa.!.!ov or (202) 564-8064. or Justina Fugh. Senior Counsel for Ethics. 
i.1lgh.justina(d•ep_<1,_g.9v or (202') 564-1786. and please copy Christina Moody of the EPA's Office 
of Congressional and lntcrgovcmmcntal Relations. moodv .christinarcvcpa.go~ or (202) 564-
0260. 

Sincerely yours, 

Kevin S. Minoli 
Designated Agency Ethics Official 
Acting. General Counsel 
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1:lnitro ~rates ~cnatr 
WASHINGTON, DC 20510 

_ .. -- -

- ,:.· ;,; 

.".:,: _.' .:·:)r' .- •. ' . ·:· 

. .· ,; . 

'' • ,I February 27,201 T:,, 
.': .· 

The Hono~able Scott Pruitt 
' ·' .. , . ; 

A~inistrato'r . . . ' .- . 
. .. , 

,·' 1 • ' i , .. • ••• ' ' 

Environrn~~tal Protecti9n Agency 
1200 Pennsylvania Ave.",.NW .. . . ·' - . _, ' . . . -
Washingt~n, p.c. 2046Q . '! .• }. 

Dear Administrator Pruitt: 

·-·,On January'25, ZOI 7, President Trwnp'issued-an Executive Order directing 
Administration officials to identify "sanctuary Jurisdictions" and cut off all federal grants to· 
those jurisdictions. I Despite lawsuits challenging the legality of the Order; the·Tiump : . 
Administration appears:to be accelerating its.efforts to put the· Order into effect. Last week,· ·· 
Department of:Ho:ri:1.eland Security· (DRS) SecretaryJ ohn Kelly issued a memorandum:, .. :·_: · ·' · 
instructing his- agency mi how to implement the Order; 2 and the White House Press Secr~tary 
said that the Administration would "do everything we can to respect taxpayers and ensure that · 
your states follow the law."3 Because the Order is unconstitutional and the Administration is not 
pausing:to give the courts time to.weigh in, we-write to better understand your views and your 
int~ntions tegarcling ·immediate ·enforcement against 1\~assachusetts. · . , ·· · · · 

- • 1_, • • ,:, • • - . ·::. ~ ,··. . . ' f;: · 

·.- · Massachusetts is a huge contributor t~rthe federal treasury .. We·are among the nation's 
top three states in terms of per capita federal truces paid, and-Massachusetts· is also one of only . 
eleven states whose residents actually subsidize the federal government by paying more in 
federal taxes tharfwe get back.~-- Federal funding·that actually-returns to Massachusetts is vitally 
important For example, federal' support accounts for nearly $1 ·l billion of our state's annual 
budget.~ · These funds .go to support health insurance for children, -affordable housing for 

1 "Executive Order-: Enhancing-Public S~f~ty in the l~t~rio~ ~f.the United States" (J~: 25; ;2017), ~t · .. 
https://MVW.whit~house.gov/the-press-office/2017/01/25/presidential-executive-order-enhancing-public~safety-
interior-united. · · 
2 Memorandum from OHS Secretary John Kelly .on Enforcement of the Immigration.Laws to Serve-the N~ii~nal 
Inten~~t (F'.eb; ~O, 20 ~ 7}, at https://www.dhs.gov/si~es/default/files/publications/17 0220 S 1 Enforcement-of-the-
Immigration-Laws-to-Serve-the-National~lnterest.pdf. : · .:·, -~ _- · . _ , . _- -., .' · · 
3 \V,hite House Press:Briefing, Feb. 23, 2011. .. " ,. . · · . . · 
4 Dave Gilso~: Unlike Trump, California Pays Its Taxes, Mother Jones-(1'.~d. 6,.2017), at. 
http://www.motherjones.com/politics/20-17 /02/califomia-federal:.faxes~spending-irump . .. . . · · · 
5 Massachusetts Budget & Policy Center, Partnership in.Peri/:. Fe_de_ral Funcfing at Risk/or Sfate,Programs Relied 
Upon by Massachusetts Residents (Feb. 16, 20i7), at ·· · - · . · · · · · 
http://www.massbudget.org/report window .php?loc=Partnership-in-Peril-Federal-Funding-at-Risk.html:- -. 
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families, nursing care for veterans, and countless other critical programs.6 By its terms, the 
President's Executive Order threatens that vital support. 

Section 9(a) of the Order directs the Attorney General and DHS Secretary to exercise 
"discretion" to "ensure that jurisdictions that willfully refuse to comply with 8 U.S.C. [§] 1373 
(sanctuary jurisdictions) are not eligible .to. receive federal grants, except as deemed necessary for 
enforcement purposes by the Attorney General or the Secretary."7 In turn, 8 U.S.C. § 1373 states 
that "a Federal, State, or local government entity or official may not prohibit, or in any way 
restrict, any government entity or official from sending to, or receiving from, the fuunigration . ' 
and Naturalization Service information regarding the citizenship or immigration ~fus; 'lawful or 
unlawful, of any individual." The Order also gives the DHS Secretary "the auth,ority to - _.:: ·. . , _ 
designate, in his discretion and to the extent consistent with law, a jurisdiction as a sab.ctuary· · · 
jurisdiction. "8 That sweeping provision gives the DHS Secretary unilateral ·authority to · - · · · 
arbitrarily jeopardize federal grants to numerous jurisdictions, despite the clear 
unconstitutionality of sue~ an action. 

In recent days, states and localities have b~gun to grapple with how they will-respond to 
this directive. Some ·have already begun qhanging their owp. laws to avoid risking the lo$~ o:( . 
vital funding; 9. Despite these threats,· however~ locaJ .Jea,ders in Massachusetts ha:ve jndi~~d that 
they do not intend to oe browbeaten,into .changing their own: laws to suit th~. whims of 'j:he _ · . . 
President on-matters over which he has no· legai ,authority or. control.10 

· Several jurisdictions, .­
including :the Massachusetts cities of Chelseaia.nd Lawrence, 1-1-have sued :the Admjni~tration t9 
prevent the implementation of this unconstitutional· directive. ._ . · -

. Evidently, the pµrpose of this Order is to punish-local jurisdictions that make local_law 
enforcement decisions that the President disagrees _with. The Pr~sjdent himself has describe~ the 
Order as a ''weapon" against certain cities, 12 while the White House Press Secretary said that the 
Order "directs the [DHS] secretary to look-at.: .. funding streams that.are-going .to these·~ities .. 
. and figure out ·how. we ·can defund those streams. "13 

- .. ; · . - . . , _ - -

....... 
The President has no constitutional authority to direqt your .agency to withhold gr~ts_ ~n. · 

these arbitrary terms. First; as the Supreme Court reiterated-in_its seminal ca$e on the Aff~rd_abJe 
Care Act in 2012, it is unconstitutional to use the threat of cutting off si~cant, pre-existing1 • 

6 ld. 
7 "Executive Order: Enhancing Public Safety in the Interior of the United States" (Jan.·25, 2011}, § 9(a); at 
https://www.whitehouse.gov'/the-press-office/2017 /0 I /25/presidential-executive~order-enhancing-public-safety-
interior-uniteci. · · ·. __ ; - ·: ·_- _ ." · . . _ _ . 
8 Id.§ 9(a). 
9 Alan Gomez, First 'Sanctuary City' caves to Trump demands, USA Today (Jan. 26,-2017), at · · ·'. . · 
http://www.usatoaay.com/srory/news/2017 /0 I /26/first~sanctuary-city-cayes-donald-trump~demands/971 ·l· l 048/. 

: ·'·' 

10 See, e.g., Meghan~. Irons & Cristela Querra, Walsh rails against Trump, calls.immigration actions_ .'direct 
attack·, Boston Globe (Jan. 25, 2017), at https://www .bostonglobe.com/metro/2017/01/25/walsh-says-boston-wiJI.: 
use-city-hall-itself-Iast-resort/UtZrLHENkOvEC I :tTjgs7bP/story.htmL · · · . .': - ·, . . · 
11 City of Chelsea & City of Lawrence v. Trump (D:.Mass. 2017), at http://lawyerscom.org/wp-. -· .. : 
contentluploads/2017/02/Sanctuary-Cities-Complaint-FINAL-FILED.pdf. - . ·1 

12 Fox News, O'Reilly Factor (Feb. 5, 2017). -· · 
13 Daily Press-Briefing (Jail .. 25, 2017). · · : . . 
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funding to "coerce" a state into adopting a federal policy directive.14 Where a President openly 
brags of his desire to. use the loss ofunrelated,funding·as a ''weapon" against states.and localities, 
the intent to exert such unconstitutional coercion is obvious. . . · 

i),,J•.' • • .• 

. · · . Second, the .Supreme Court has long established that conditions on federal grE!lltS: m:ust J:>e 
related ''to the.federal interest in particular national proje.cts.or..programs" funded by tp.e grants. 15 . 

The Order contains no such limitation, instead refer.rj.ng e:l(:plicitly to "all Federal grant money , 
that currently is received by any sanctuary jurisdiction."16 

· The Order is unconstitutional because 
it would condition.federal grants on compliance.with certain federal immigration laws even 
when those grants are completely unrelated to those areas. 

.. .. •' 

Third, the Supreme Court bas also long established that ''if Congress intends to up.pose a ; 
condition on the grant of federal moneys, it must do so unambiguously. By insisting that 
Congress speakwith a·clear voice, we enable the States to exercise th!;:ir _choice kno~gly, 
cognizant of the consequences of their participation."17 Under this precedent, the Order cannot 
con~titutionally be applied.to any grant programs at your agencyunless·Congress-.not the 
President-::- has:expressly·aild unambiguously conditioned grants under.those programs on 
compliance in the immigration-related areas discussed in.the Order.~~· To the-b(:$t of our 
lmowledge, few, if any, such conditional grants exist. . , . .. . · . · •. 

:. · ... , . 

Finally, the Order is illlConstitutional because it ties federal funds to compliance with 8 
U'.S.C. ,§ ·13 73 - which is itself.an unconstitutional provision. The Supreme Court has ruled that 
the federal government cannot .'~commandeer'' state officials .by direcfu;ig. tQ.em-to. epforce federal 
law.19 Consistent with,the federalism principles:that_animate .our. systeni, ofgov~ent and our 
Constitu~oil, thi~ anti-commandeering principle aims. to maintain the "[p]reservatiop..ofthe 
States as independent and autqnomous political entities."20 Seetion 1373 prohibits states and 
localities from telling their own government employees how to do their jobs- one of the most 
basic aspects of state and local sovereignty.- and is therefore uncop.stitutional. 21

- , : . 

---~-------· ,·. :· 
14 National Federation oflndependen{Businesses V. Sebelius;561 u.s:~·(2012): :_-. ; :-· .. ' 
15 South Dakotav. E>ole, 483 U.S. 203,.212 (1987)(intemal quotations omitted).· . . . . .. 
16 "Executive Order': Enhancing Public Safety in the Interior of the United States" (Jan. 25, 2017), § 9(c), at 
https://www.whitehouse.gov/the-press-office/2017/01 /25/presidential:.exec~tive-order-enhancing-public-safety-
interior-llllited. · 
17 Pennhurst State Sc. & Hosp. v. Halderman, 451 U.S. I, 17 (1981) (internal citations omitted). 
18 See, 'e.g., Erwin Chemerinsky, Annie Lai, and Seth Davis, Trump.Can't Force '.'Sanctuary Cities '1 to Enforce His 
Deportation· Plans, Washington. Post (Dec. -22; 2016),- at https://www.washingtonpost.com/opinions/trump-cant­
force-sanctuary-cities-to-enforce-his-deportation-plans/2016/12/22/42117 4d4-c7a4- l l e6-85b5- · 
76616a33048d .story.html?utm-tenn=.9Ie9tbb7a0ca: Ilya Somin, Why Trump's Executive Order on Sanctuary 
Cities (n Unponst(tutional, Washington Post (Jan. 26, 2017), at https:i/~. washingtonpostcom/news/volokh-
conspiracy/wp/2017/01/26/constiiutional-problems-with-irump"s-executive:.order-on-sanc'tuai:y- ' , 
cities/?utm term=: b2d635bbe605: . · . . '• 
19 Printz v. United States, 521 U.S. 898 (1997). 
20 Id. at 919. 
21 See, e.g., Ilya Somin, Why Trump's Executive Order on Sanctuary Cities in Unconstitutional, Washington Post 
(Jan. 26, 20 I 7), at https://www.washingtonpost.com/news/volokh-conspiracy/wp/20I7/01/26/constitutional­
problems-with-trumps-executive-order-on-sanctuacy-cities/?utm tenn;= .b2d635bbe605 ;("The anti-commandeering, .. 
issue raised by Section 1373 has not yet been directly addressed by the Supreme Court (though the law was upheld 
in a badly flawed lower court decision back in 1999). We cannot be certain what will happen when and if the 
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- ------

. ·-~· ' 
;.· ... •: - . , ~· .' ! ! I • 

. · · · lf.tlie-Administration continues to pr~ss ·ahead with·this blatantly unconstitutional order, ·: 
it will lose in court. In the meantime, however, chaos and confusion will• reign, as funding for. .· · 
countless vital programs in Massachusetts and other jurisdictions that refuse to be bullied is 
thrown into question. · Every ageilcy·.head takes air oath to '~support and defend the .Constitution 
of the-United States against all.enemies, foreignand'domestic" and "bear true faith and· ,- : ·· .. ·. · 
allegiance·to the:sam.e."22

' ,I~ is y~ur respo~ibilitrto··act in accordance with that oath. - . : . . · 
•• 1 ·:.," ·,- ••• ,~ ; • .';: .. 1-.,,· , r::::· ... · ·,:! · •• : .. ··11··_.',"" :.!,:,. ,.· ,-,.l._;. ·· .. 

· You and your ·counsel a.re no-doubt familiar'\vith each of these Constitutiorial.,precepts. .It 
is our responsibility to do what we can to make· certain that. the·Constitutional ·protect~ons of tlie ·. 
people in our home state are protected. Therefore, we ask that you answer the following 
questians::' · · ' ·.- ',• j ;_ .. : .'· ' .· ,,,,, ... ,··'· • .. ,:, : '_.-_ . ., .·;;,;,:;·,.1,,· ,·; ·,, '' 

,; 

. . ' 
• I ' • • ' ', .' :.. - • -~.- • ,- , .. _. •. • .,' !:, • "", • ·1, '' ~•I ' 

j, • ·-~ ·.: ,J ' , , ' 

-L -. , Po you-plan to-support the-Presldent? s January 25; 2011>Executive· Order? 
• • • • I o ' • • ' I o o • l: : I '~ : I ', j • ' ' ' : ' • • ',• J~ o • :'• • ( o' • ,I • I • : I' • I', 

2.' ·section:9(a) oftheiOrde:tauthorizes-the Attorney-General arid/or the.OHS Secretary·.·· 
.. to cut off any fed~ral grants disbursed, by your agency to ajurisdictiondfthat . -.· (, 

' j'urisdiction· is found· to be a '~sanctuary jurisdiction!~ under theJ)rder. ·, Please indicate .. 
which grants administered by your agency.you believe are'cove~d by.th.is order; and : 
your basis for determining that Section 9(a) applies to those grants. 

• •: 
1 

.' • ~ .-__ ,_,f. ~,;1 "• '~ • ' ",' ,:,t', I .. -·:;_ii"t':,. •·,~ f1,:.., .• ',•( -,.~_ : .•:?1.,:-' ~ 

3·. Do any of the laws that direct-your·agency-to provide·federal grants to state.and local 
· jurisdictions explicitly cohaition those grants1on compliance with 8 U.S.C; §-1373?· If 

-so; please indicate which grants:and·provide·the relevant corroborating statutory · . ·; 
.·. citations:· If.not;please'pr0Vide-'the 1e0IiStitutional·rati0nale for·denying such grants , ... 

, .. : -disbuts'ed by your agency to any jurisdiction not in:compliance with 8 u.s.c; § ·1373. 
, ··]: .· ~ ! r • • .' i; ·,, . • . , . ·. , . ,. • I.':· .. ~ · · , ·· . f { , ' .... · •. : ,• · ' ; - ; :; · · . • ·: ·,: 

4. Do any'·ofthe laws,thatidirect'your ag~ncy to provide federal grants to state·and·local : 
jurisdictions expressly condition those grants on whether or not such jurisdictions 
have been designated as a "sanctuary jurisdiction" under the. Ord~r? If s.9,_pl~e 
indicate which grants and_provide tp.e r~l~vant.corrohorating statutory citations .. If 
not, please provide the' constitutional· rationale' for denyfug such ·grants disbursed by · 

; )'OUI" agency to. anyj'urisdiction·designl:j.ted $ a '"sai,i.ctuary jurisdiction" :under the .: 
__ ,·: Orci'ef.·· . :: ·..::.. :-~" _ _,._._ .. . .. - ·_ :{·._ ~:_-.: ·- --:~·-· ... ·::. .: i :t_ . .!:1_,~- • :~ _ ·.. ,:·· · 

: ·~ !":_- •• '.! . 

. · .. ···,-. ''··· .• ·-· ·: • • •. ••. '. • ., -· • ';_ -. l.•. 

5 .. -If you plan-·to deny,access to'pre.-.existing grants and grant programs disbursep by · · · 
. · ·your agency under the Order, please explain how such action is not unconstitutionally 

coercive· by the ·standards· estabI1shed·nf NationaZ-Federation ·of Independent -' . · · · - , . 
·:·: .. · .. .' :.susines~es.''v. $eb.elius~ s~-z; u .s.-_-· (20.r2)~ .pa~:t:ic~arly_ in)_ighf of the)~r~sid~nt' s · ·. · :­

- ' , · .. explicit ili,r;ectid~.th~t'tµ~:.Ordei:_.is i~~e,nd~4 to .be. ~~ep. .as· a/'w:~ap_on!• ag~t ~~~al •: .·,, 
jurisdictions thafdo"iiot affirmatively enforce his federal 'p~~i~y prefereric~s._·: . ·- ':·· ... 

j : • ;, : . 

. .. . , ... 

-.- ·.:-.- : .. 

. {. ·, :· \ 

lj ,, .-, \ 

-- . ·- . - .. \• 

just.ices talce up this issue. But.the principles underlying the Court's· anti-commandeering·c,ases shoajd_ lead-it tQ;,:: .,. 
strilci:rdown'thisla:w."). r- 1:: ·.i:,,:_., .. , .. ' . -·, :; 
22 5.,u.s:C.§333};~ ..... ' · ~,·, •" :,,.• . : • ' 1 'I ·, • ,'. • 1 ;, 
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6. · If the Attorney General and/or the DHS Secretary detennine under Section 9(a) of the 
Executive Order that certain "sanctuary jurisdictions" are ineligible to receive federal 
grants, will you cut off or otherwise approve cutting off of grants to those 
jµrisdictions? If not, please indicate what actions you intend to take to ensure that 
those jurisdictions still receive those grants. 

Given the importance of these issues, we respectfully request that you respond to these 
questions as soon as possible. 

Sincerely, 
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tinitrd ~tatrs ~rnatr 
WASHINGTON, DC 20510 

Kevin Minoli 
Designated Agency Ethics·:Ofticial. 
U :S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460 

Dear Mr. Minoli: 

January 12, 2017 

We.are in receipt of the Office of Government Ethics [OGE] certified financial disclosure report 
[Form 278] of Edward Scott Pruitt; and Mr. Pruitt? s letter to you outlining the steps he will. take 
to avoid conflicts of interest should he be confirmed as Administrator of the Environmental 
Protection Agency lEPA~. We are co·11cerned that his reptesentafrons to date have been 
incomplete. Without a fuqer disclosure offinaqcial and political refatio.nships, EPA·may pot 
have sufficient infom1ation to evaluate whether Mr. Pruitt should be recused from.many matters 
about which a reasonable person would question his impartiality .. We are also concerned that his 
ethics agreement. doe~ n9t fully address h0w legal confliQts of interest arising from his 
representation of the State of Oklahoma.in litigation against EPA will be resolved. 

With respect to Mr. Pruitt's finandal conflicts ·of interest and his· Form 278 disclesutes, Mr. 
Pruitt represents he will not participate personally and substantially in particular matters 
involving: Southerri Baptists Theolog'ical Seminary,.the Windows Mjnistry·Incorporated, and 
the Rule of.Law Defense Fund [RLDF]. In th.e attached letter we.are sending today to OGE, we 
have raised concerns.that this:accouµting does pot jncI4de sufficient detail (o ~How OQE or.EPA 
to fully assess conflicts ofinterest arising from his solidtation ·of funds for 527 and 50 l( c )( 4) 
organizations, some ·of \.Vhich may-continue to operate. during his tenure as EPA Administrator. 
should he be confirmed. , 

For example, RLDF c.an receive unlilriited contributions from individuals, corporations, or 
partnerships and need not disclose~the identity of its donors because it is organized under section 
501(c)(4) of the Internal Revenue Code. The RLDF has pr~viously contributed to secti.on 527 
political action committees [PACs] like the Republican Attorney Generals Association,. 
effectively laundering the identity of donors ~hose money ended up funding overtly political 

-' purposes. What safeguards· will EP J:,. put in plac~ to guard against Mr. Pruitt's involvement in 
matters involving ·regulated entities that contribute either publicly or anohymously to P ACs and 
501(c)(4) organizations with which he has·had a prior relationship? In other words. what 
assurances will we have thar r~gulated entities did not and will not make political contrihutions 
in exchange for fav.orable treatment by him as Administrator? Reporting inthe New York Times 
and elsewhere has documented the real risk o.fpay-to-play arrangements with.this nominee. 

With respect to conflicts of inter.est·arising from hjs position as Attorney Genere;tl of the State of 
Oklahoma, Mr. Pruitt makes little more than pro forma representations that he will seek your 
authorization for·a one-year period oftime concerning matters in which the State of Oklahoma is 
a party or represents a pa,rty. As you may be aware, Mi. Pruitt has brought multiple lawsuits 
against EPA on behalf oftne State of Oklahoma, manr of which renrain in active litigation with_ 



entities that have contributed large·sums of money to RAGA and other PACs with which Ml. 
Prwtt is affiliated. . 

• ·Could you-provide us a complete list-of matters that in your opinion will-require your 
authorization? 

e What factors will you u~e to asses~ wh~ther authorization wiJl ·be granted? What factors 
'kill you use to dete1mine how broadly any rec.usal, if required, must be drawn? For 
exatnple; Mr. Pruitt has challenged EPA' s carbon pollution standards fot power plants. 
Assuming that· a rec:usal would ·be required in that matter, would it be limited to· decisions 
regarding th<;: li tigatiqn, or t<;> other matters considered b:Y the Office .. and Air and ,­
Radiation? 

e Mr. Pruitt h~s agreed to·not participate in at)y particular matter involving tl:ie. RLDF 
\l\,itbout prior authorization. RLDF's activi~ies and. donqrs are largely secret. Whhout 
mo~ extensive disclpsures aboui RLDF and Mr. Pruitt's role in it, how wiµ you 
determine whetl:j.er a particular i=natter involves the RLDF? 

11 The ethics agreement entered into by former h"'P A Administrator Carol Browner- included 
a clear and per~anent recusal of~er p~rticipation in any EPA~atter in which the State of 
Florida was involved as,a party and she was involved personally and substantially as 
Secretary of the Florida Department of Environmental Regulation. Our understanding .of 
Mr. Prnitt's ethics.agreement i~ that he has·mad~ no such unequivocal piedg~. Why }las 
EPA concluded that a more lenient. arrangement for Mr. Pruitt's conflicts is appropriate'? 

• Mr. Pruitt has agreed to seek your authorization for a o,ne-y~ar perio.d of time. ·1s it your 
un9erstancj_ip_g that any recus~l you ~ay requjre of Mr. Pruitt would b~_ limited io ~1is 
one-y~ar period? If so, how will you acGo~nt f<,>r his participat,ion in m~tter-s i;lfter that 
one-yeat period where the conflict still exists~ like. liiigation that he has brought against 
the agency that has not semed ·or been decided by that time? 

e M:r: Pruitt has sued EPA on behalf of the State ofOklal1orp.a. B~fore authorizing him to . ' 

p!il'ticipate in EPA decisions involving Oklahoma, how will you ·detenpine whether Mr. 
Pruitt has··obtained consent from his client to be released from ethical obligations· he.may 
have to it? 

o Many of Mr.· Pruitt'·s lawsuits have involved mµlti,.state coalitions. Presupiably he has 
entered into joint prosecution.agreements with his co'="plaintiff.~. Have you teviewed,.or 
wilJ you rev·ietv, these agreements to assess whether Mr. PruittJ1as a "'covered 
reiationship~' with other states.or part1es in those lawsuits? is 11 your opinion-that he 
would.·also have to obtain consent froJ.U his co-plaintiffs to pmtioipate in maiters·in whiG.P 
EPA's position is adverse to those &ta~es? 

~ lt is a general principl~ oflegal ethics that an attorney may not qisclose privileged 
information witho:uf the client's cot:isent. Furthermore, in multi-party litigation when tw~ 
or more· clients with a common interest in litigation agree to exchange otherwise 
privileged-information copcerning the·matter, the communicatio11 is pnvileged as against 
third pers·ons. Have any provisions been put in place to prevent the unauthorized­
diseiosute. by Mr. Pruitt of confidential client jnfomiation, either from the State 0f 
Ok~ahoma ~r other state-plaintiffs in Mr. Pruitt's litigation?· 



• Pursuant to 42 U.S.C. §' 76,0I(d), th~ authority of the Administr~tor to issue mies related 
to topics listed in 42 U.'S.C. § 7607(d) is· not delcgabh;. How will you address a situation 
where you determine Mr. Pruitt'has a conflict of interest with respect to a rule covering 
one of these topics? 

• If a recusal is deterrriined appropriate in any matter, has the nominee agreed to forgo any 
briefings during the period· of the recusal? 

• Under what obligation is-Mr. Pruitt to follow determinations made by you concerning his 
recusals and waivers? Ifhe chooses not to follow your determinations, what.recourse is 
available for EPA? 

We are committed tc:i protecting_ the integrity of the EPA. All Americans should have confidence. 
that EPA'·s decisions are made transparently, without favor to political donors, and by an 
Administrator who is committed to protecting the prerogatives and mission of the agency, not 
those suing it. The.EPW Committee h~, s~hedtiled Mr. Pruitt's confirmation hearing for·January 
18th

• Accordingly, we respectfuJly request responses to these questions prior to the date of the 
hearing. 

Jo,~ 
Thomas R. Carper 
United States Senator 

~~-
Benjamin L. Cardin 
United States Senator 

~;~ 
United States Senator 

/z:.~~ 
~.Booker 

United States Senator 

Sh1cerely, 

~ 
United States Senator 

1? -~ k~-­
~~rs 
United States Senator 

Kirsten Gillibrand 
United States Senator 

Edward J. Markey 
Unit~d States S~nator 

Enclosure: letter to Walter M. Shaub, Jr., Director of the U.S. Office of Government Ethics 

CC: Justina Fugh, Senior Counsel for Ethics Office of General Couns.el, U .s. Enyironmental 
Protection Agency 



UNITED STATES ENVIRONMENTAL PROTECilON AGENCY 
Washington, D.C. 20460 

The Honorable Thomas R. Carper 
United States Senate 
513 Hart Senate Office Building· 
Washington, DC 20510 

Dear Senator Carper: 

JAN 1 6 2017 OFFICE OF 
GENERAL COUNSEL 

This letter responds to your inquiry of January 12, 2017, requesting specific infonnation 
regarding the ethics review of E. Scott Pruitt, who has been nominated by President-elect Trump 
to be the Administrator of the United States Environmental Protection Agency (EPA). 

Pursuant to the Ethics in Government Act of 1978 (amended by the Ethics Refonn Act of 1989 
and the Honest Leadership and Open Government Act of 2007), the EPA ethics team reviewed 
the public financial disclosure report submitted by Mr. Pruitt. We interacted with his surrogates 
to ensure that he reported all information necessary and required as set forth in the Ethics in 
Government Act. See "Contents of Report" at 5 U.S.C. app. § 102 and in 5 C.F.R. Part 2634, 
Subpart C. Based on his submission, the EPA certified the public financial disclosure report on 
January 4, 2017, and forwarded it to the Office of Government Ethics (OGE), which certified it 
later that same day. Our certification of the report means that "the individual submitting [it] is in 
compliance with applicable laws and regulations." See 5 U.S.C. app. § I 06. In addition to 
certifying the report, the EPA and OGE also approved the language of Mr. Pfu1tt's ethics 
agreement, which conformed to the requirements of 5 C.F.R. Part 2634, Subpart H, Ethics 
Agreements, and the OGE-issued Nominee Ethics Agreement Guide (2014). 

Federal ethics laws and regulations define the assets that are-to be considered when assessing 
whether an employee or nominee has a financial conflict of interest. This assessment considers 
Mr. Pruitt's direct ot imputed assets, which arc defined to be his own interests, those of his 
spouse, minor child, general partner, any organization or entity for whom he serves as officer, 
dircct<.)r, trustee, general partner or employee, or any person with whom he is negotiating for or 
has an arrangement concerning prospective employment. See 5 C:F.R. § 2640.103(d). An 
employee's obligation to recuse himself from a particular matter or obtain a waiver pursuant to 
18 U :S.C. §208(b) is based upon consideration of these defined interests. Interests or potential 
interests beyond those included in the definition are not considered ano, therefore, cannot form 
the basis of an obligation under.federal ethics laivs to recuse oneself. For example, your letter 
asks whether the EPA considered potential "conflicts of interest arising from [Mr. Pruitt's] 
solicitation of funds for 527 and 50l(c)(4) organizations." The assets of a 527 organization are 



not owned directly by Mr. Pruitt or any of his imputed interests, so are, therefore. outside of the 
bounds of our review. Although Mr. Pruitt himself had a campaign committee for his own 
political campaigns for office, the EPA received confimrntion from his surrogates that he is 
neither compensated by nor can he direct funds to himself. Fm1her, he is not liable for the 
campaign's debt and is not owed any money. Mr. Pruitt's surrogates, in an email message from 
Mr. Adam Raviv, Special Counsel, WilmerHale, dated December 22, 2016, assured the EPA that 
if confim1cd, the "committee will not raise additional money during his service and its only 
activity will be to settle any liabilities remaining from before his confinnation." We note that, as 
a federal employee, Mr. Pruitt would be prohibited under the Hatch Act. 5 U.S.C. § 7324, from 
soliciting any funds whatsoever for any partisan political campaign, 1:,>roup or election. 

QUESTION #1: Could you provide us a complete list of matters that in your opinion will 
require your authorization? 1 

ANSWER #1: Upon appointment, Mr. Pruitt will become an employee of the United States 
Environmental Protection Agency and subject to, among other things, the Standards of Ethical 
Conduct for Employees of the Executive Branch, 5 C.F.R. Part 2635, and the conflict of interest 
statutes codified in Title 18 of the United States Code. The obligation to seek authorization to 
participate in a specific party matter to avoid a loss of impa1tiality of the employee originates 
from 5 C.F.R. § 2635.502(a), which states: 

Where an employee knows that a paiticular matter involving specific pai1ies is likely to 
have a direct and predictable effect on the financial interest of a member of his 
household, or knows that a person with whom he has a covered relationship is or 
represents a party to such matter, and where the employee detennines that the 
circumstances would cause a-reasonable person with knowledge of the relevant facts to 
question his impm1ialily in the matter, the employee should not participate in the matter 
unless he has intbnned the agency designee of the appearance problem and received 
authorization from the agency dcsignee in accordance with paragraph (d) of this section. 

The regulation, which includes a definitions section, specifies that an employee has a covered 
relationship with, among others, "[a]ny person for whom the employee has, within the last year, 
served as officer, director, trustee, general partner, agent, attorney, consultant, contractor, or 
employee." 5 C.F.R. § 2635.502(b)(iv). As set forth in the ethics agreement, Mr. Pruitt has 
identified that for a period of one year after his resignation from his position as the Attorney 
General of the State of Oklahoma, he will have a covered relationship with the State of 
Oklahoma and has agreed to seek authorization prior to participating in any specific party matter 
in which the State of Oklahoma is a party or represents a patty. Similarly, he has identified the 
Southern Baptist Theological Seminary, Windows Ministry Incorporated, and the Rule of Law 

1 This response differs from the long-standing agency practice of answering questions in a comprehensive narrative 
in light of the unique nature of the confirmation process and the importance of the federal ethics requirements to that 
process. In order to facilitate the approach taken, this response includes the wording of the questions contained in 
your letter verbatim. 
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Defense Fund as organizations with which he will have a covered relationship for one year from 
the date he resigns or resigned from his positions with those entities. and has agreed during the 
time he has a covered relationship with any organization to seek authorization prior to 
participating in any specific party matter in which any organization in which he has served as 
director or officer is a party or represents a party. 

It is not possible to proactively identify a complete list of specific party matters that could exist 
across the entire agency that involve the State of Oklahoma or any of the three organizations, nor 
would it be possible to do so for many other employees who have covered relationships with a 
state or organization that the EPA interacfs on a fairly regular basis. Instead, the employee 
ensures compliance with the ethics requirements by proactively identifying the persons with 
which the employee has a covered relationship and then seeking authorization each time the 
employee seeks to participate in a specific party matter where one of those persons is a party or 
represents a party. 

QUESTION #2: What factors will you use to assess whether authorization will be granted? 
What factors will you use to detennine how broadly any recusal, if required, must be drawn? For 
example, Mr. Pruitt has challenged EPA's carbon pollution standards for power plants. Assuming 
that a recusal would be required in that matter, would it be limited to decisions regarding the 
litigation, or to other matters considered by the Office and Air and Radiation? 

ANSWER #2: For the purposes of the impartiality considerations under the Standards of Ethical 
Conduct, the factors the EPA's Designated Agency Ethics Official will take into consideration 
are set f01ih at 5 C.F.R. § 2635.502{d)(l) - (6): 

Factors which may be taken into consideration include: 
{I) The nature of the relationship involved; 
(2) The effect that resolution of the matter would have upon the financial interests 
of the person involved in the relationship~ 
(3) The nature and importance of the employee's role in the matter, including the 
extent to which the employee is called upon to exercise discretion in the matter; 
( 4) The sensitivity of the matter; 
(5) The difficulty of reassigning the matter to another employee; and 
(6) Adjustments that may be made in the employee's duties that would reduce or 
eliminate the likelihood that a reasonable person would question the employee's 
impartiality. 

Should a recusal be necessary, that would prohibit participation in that specific party matter in 
any way, but a recusal in one specific party matter would not itself prevent participating on other 
specific party matters in which the "covered relationship" is a party or represents a party, or 
extend to matters of general applicability. Pursuant to the impartiality rules, any court case is 
considered a specific party matter. Thus, if the State of Oklahoma is a party or represents a party 
in a particular piece of litigation, Mr. Pruitt's ethics agreement includes a commitment by him to 
seek authorization to participate personally and substantially in that litigation. Should Mr. Pruitt 
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seek authorization to participate in any litigation in which a person with whom he has a covered 
relationship is a party or represents a party, as stated above, the EPA Designated Agency Ethics 
Official would consider the factors set forth at 5 C.F.R. § 2635.502(d)( 1) - (6) for purposes of 
compliance with the federal ethics rules. Beyond the federal ethics requirements, as an attorney, 
Mr. Pruitt would also be subject to the rules of any relevant state bar. Those rules, however, are 
in addition to, and beyond the scope of, the federal ethics review and requirements discussed in 
this letter. 

QUESTION #3: Mr. Pruitt has agreed to not participate in any particular matter involving the 
RLDF without prior authorization. RLDF's activities and donors arc largely secret. Without more 
extensive disclosures about RLDF and Mr. Pruitt's role in it, how will you detcm1ine whether a 
particular matter involves the RLDF? 

ANSWER #3: Federal ethics requirements apply first to the employee himsett: and so Mr. Pruitt 
has agreed that, for the period of time for which he has a covered relationship with the Rule of 
Law Defense Fund (RLDF), he will seek authorization prior to participating in any specific party 
matter in which R LDF is a patty or represents a party. Once he becomes a federal employee, Mr. 
Pmitt will have a continuing obligation to comply with the commitments made in his ethics 
agreement and the federal ethics requirements. In order to have an obligation to seek 
authorization to participate personally and substantially in a matter, RLDF must be a party or 
represent a party in a specific party matter. If RLDF has an interest in a specific party matter but 
is not itself a party or representing a party in that matter, the federal ethics requirements would 
not obligate Mr. Pruitt to seek authorization prior to participating in that specific party matter. 

QUESTION #4: The ethics agreement entered into by former EPA Administrator Carol 
Browner included a clear and permanent rccusal of her paiticipation in any EPA matter in which 
the State of Florida was involved as a party and she was involved personally and substantially as 
Secretary of the Florida Department of Environmental Regulation. Our understanding of Mr. 
Pruitt's ethics agreement .is that he has made no such unequivocal pledge. Why has EPA 
concluded that a more lenient arrangement for Mr. Pruitt's conflicts is appropriate? 

ANSWER #4: In assisting Mr. Pruitt with his ethics agreement, the EPA followed federal ethics 
requirements and the most recent Ethics Agreement Guide published by the Office of 
Government Ethics (OGE) in 2014. Both the EPA and OGE certified Mr. Pruitt's ethics 
agreement as complying with all federal ethics requirements and confonning to the template set 
forth in OGE's Guide. Each ethics agreement is specific to the individual who is signing the 
agreement, and so consistency with the agreement of a fonner EPA Administrator is not a 
requirement for the agreement to be in cornpliance with the federal ethics mies. While the 
question indicated Mr. Pruitt's ethics agreement differs from the ethics agreement entered into by 
fom1cr Administrator Carol Browner in 1997, Mr. Pruitt's ethics abrrcemcnt is very similar to the 
agreement entered into by fonner Administrator Lisa Jackson in 2009. Those comparisons do not 
demonstrate compliance or non-compliance with the federal ethics requirements. 
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I) 

QUESTION #5: Mr. Pruitt has agreed to seek your authorization for a one-year pe1iod of time. 
Is it your understanding that any recusal you may require of Mr. Pruitt would be J imited to this 
one-year period? If so, how will you account for his participation in matters after that one-year 
period where the conflict still exists, like "litigation that he has brought against the agency that 
has not settled or been decided by that time? 

ANSWER #5: As explained above, the regulations define a person with whom an employee has 
a covered relationship to include "[aJny person for whom the employee has, within the last year, 
served as officer, director, trustee, general partner, agent, attorney, consultant, contractor, or 
employee." 5 C.F.R. § 2635.502(b)(iv) (italics added). After one year, the covered relationship 
with the fom1er employer under the federal ethics rules no longer exists. At that point in time and 
into the future, there is no obligation under the federal ethics rules to seek authorization to 
participate in the relevant specific party matters, and any disqualification on participating in 
those specific party matters is no longer in effect. An employee may voluntarily continue to 
recuse himself from such specific party matters after that point, but is not obligated to do so by 
the federal ethics requirements. Again, this letter discusses only Mr. Pruitt's obligations under 
the federal ethics laws and does not address other possible obligations such as compliance with 
state bar rules. 

QUESTION #6: Mr. Pruitt has sued EPA on behalf of the State of Oklahoma. Before 
authorizing him to participate in EPA decisions involving Oklahoma, how will you detennine 
whether Mr. Pruitt has obtained consent from his client to be released from ethical obligations he 
may have to it? 

ANSWER #6: The federal ethics requirements ensure employees meet certain obligations on 
behalf of the interests of the federal government, as those interests are articulated in federal laws 
and regulations. Likewise, the EPA' s ethics program is focused on ensuring compliance with 
those laws and regulations. To the extent Mr. Pruitt has ethical obligations to the State of 
Oklahoma or any other organization, ensuring compliance with those non-federal obligations is 
beyond the scope of the federal ethics requirements and the EJJ A's ethics program. 

QUESTION #7: Many of Mr. Pruitt's lawsuits have involved multi-state coalitions. Presumably 
he has entered into joint prosecution agreements with his co-plaintiffs. Have you reviewed, or 
will you review, these agreements to assess whether Mr. Pruitt has a "covered relationship" with 
other states or paities in those lawsuits? Is it your opinion that he would also have to obtain 
consent from his co-plaintiffs to participate in matters in which EPA's position is adverse to 
those states? 

ANSWER #7: As described above, the federal ethics regulations define persons with whom an 
employee has a covered relationship, and the impartiality standards do not consider that joint 
prosecution agreements give rise to any covered relationship with co-plaintiffs. Joint prosecution 
agreements would not be relevant to evaluating compliance with federal ethics requirements and 
the EPA has not reviewed any such possible agreements. 
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QUESTION #8: It is a general principle of legal ethics that an attorney may not disclose 
privileged infonnation without the client's consent. Furthennore, in multi-party litigation when 
two or more clients with a common interest in litigation agree to exchange otherwise privileged 
information concerning the matter, the communication is privileged as against third persons. 
Have any provisions been put in place to prevent the unauthorized disclosure by Mr. Pruitt of 
confidential client infonnation, either from the State of Oklahoma or other state plaintiffs in Mr. 
Pruitt's litigation? 

ANSWER #8: The federal ethics requirements ensure employees meet certain obligations on 
behalf of the interests of the federal government, as those interests are articulated in federal laws 
and regulations. Likewise, the EPA 's ethics program is focused on ensuring compliance \vith 
those laws and regulations. To the extent Mr. Pruitt has ethical obligations to the State of 
Oklahoma or any other state or organization, knowledge of such provisions and ensuring 
compliance with those non-federal oh ligations is beyond the scope of the federal ethics 
requirements and the EPA's ethics program. 

QUESTION #9: Pursuant to 42 U.S.C. § 760l(d) (sic), the authority of the Administrator to 
issue rules related to topics listed in 42 U.S.C. § 7607(d) is not delegable. How will you address 
a situation where you detennine Mr. Pruitt has a conflict of interest with respect to a rule 
covering one of these topics? 

ANSWER #9: Should the federal ethics requirements preclude an Administrator from 
participating in a matter where the authority to take certain actions is defined by a statute or a 
regulation to rest with the Administrator, and where the statute or regulation specifically states 
that the authority may not be delegated, the Federal Vacancies Refr)m1 Act and other federal law 
provide a mechanism for another official of the EPA to perform such fi.mctions in an acting 
capacity. For example, if an Administrator is determined to have a conflict of interest and must 
be recuscd with respect to any such non-delegable statutory foncfion or duty, he would be 
deemed unable to perfonn the function or duty and the Administrator position would be deemed 
"vacant" with respect to that fi.mction or duty. The Federal Vacancies Refimn Act identifies the 
officials who would serve as the acting Administrator to pcrfonn the fonction or duty, and under 
Executive Reorganization #3 of 1970, the EPA Deputy Administrator acts as Administrator in 
the event of a vacancy in the office of Administrator. 

QUESTION #10: If a recusal is determined appropriate in any matter, has the nominee a&rrced to 
forgo any briefings during the period of the recusal? 

ANSWER #10: An employee who is rccused from participation cannot be briefed on the same 
particular matter from which he is recused. In its advisory entitled ''Effective Screening 
Arrangements for Rccusal Obligations, 00-04-012 (June 1, 2004), the Office of Government 
Ethics wrote that: 

Ethics officials should also counsel employees regarding the scope of their recusals, 
including the kinds of actions that may constitute personal and substantial pm1icipation. 
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For example, employees with rccusal obligations should not assign covered matters on an 
ad hoc basis. Pa11icipating in a decisioi1 concerning who should work on a matter, how a 
matter should be handled, or whether a matter should be acted upon, is a form of 
participation in the matter. Involvement in preliminary discussions, in interim 
evaluations, in review or approval at intem1ediate levels, or in stJpervision of 
subordinates working on a matter also amounts to personal and substantial participation. 
Recusal means no participation in any way, including briefings. 

QUESTION #11: Under what obligation is Mr. Pruitt to follow detem1inations made by you 
concerning his recusals a11d waivers? If he chooses not to follow your determinations, what 
recourse is available for EPA? 

ANSWER #11: Pursuant to the Ethics in Government Act at 5 U.S.C. app. §HO, Mr. Pruitt is 
required to comply with his ethics agreement. Pursuant to 5 C.F.R. § 2634.802(b), he is required 
to comply with his ethics agreement within ninety days from the date of Senate confinnatiqn. As 
an employee of the EPA, Mr. Pruitt will be subject to the Standards of Ethical Conduct set forth 
at 5 C.F.R. Part 2635, as well as the conflict of interest statutes codified in Title 18 of the United 
States Code, which include specific prohibitions against financial and representational conflict of 
interest. 

As a Presidential nominee for a Senate-confirmed position, Mr. Pruitt is required to have one 
hour of initial ethics training which he may complete before or atter his appointment, but not 
later than two months after his appointment. 5 C.F.R. § 2638.304(b)(1 ). In addition, he is 
required to have an ethics briefing to discuss his immediate ethics obligations. This new training 
requirement, which bccmi1e effective on January I, 2017, may be combined with the initial ethics 
training, but must occur no later than fifteen days after appointment. Sec 5 C.F.R. § 
2638.305(b )(1 ). As an employee of the EPA, Mr. Pruitt will be subject to the Standards of 
Ethical Conduct for Employees of the Executive Branch, which includes the basic obligations of 
public service set forth at 5 C.F.R. § 2635.101 (b)( I)- (12). 

As the head of this agency, Mr. Pruitt will be "responsible for, and will exercise personal 
leadership in, establishing and maintaining an effective agency ethics program and fostering an 
ethical culture in the agency." 5 C.F.R. § 2638.107. In the event that an employee fails to meet 
the obligations of his or her ethics agreement, then the EPA may notify the Office of the 
Inspector General and/or the Office of Government Ethics. See 5 C.F.R. § 2635.101 (b)( 11 ), 
which requires employees to disclose waste, fraud, abuse and corruption to the proper 
authorities, and 5 C.F.R. § 2638.401, which gives the Office of Government Ethics the authority 
to take action with respect to deficiencies in an agency's ethics program. 

In closing, thank you for your January 12, 2017, letter requesting specific infonnation regarding 
the ethics review performed by the EPA with regard to the nomination of E. Scott Pruitt for the 
position of Administrator. The EPA recognizes the importance of the federal ethics requirements 
to the confirmation process, and is committed to working with the Congress, Mr. Pruitt, and 
future nominees to explain those requirements and how they apply to a particular situation. 
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Consistent with that commitment, Mr. Pruitt's representative requested a copy of the signed 
version of this response after it has been transmitted to you, and one will be provided to him. 

If you have fu11her questions, you may contact me at minqli.kevin(ii),~:.fil)V or (202) 564-8064, 
or your staff may contact Justina Fugh, Senior Counsel for Ethics, at fogh.justina(iDepa.gov or 
(202) 564-1786 and copy Christina Moody of the EPA's Office of Congressional and 
Jntergovemmental Relations, !!1QOC!ycJ:i1:i§tina_@ .. ~-:pa.go:~:: or (202) 564-0260. 

Sincerely, 

Kevin S. Minoli 
Designated Agency Ethics Ot1icial 
Principal Deputy General Counsel 
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- MARK R. WARNER · 
VIRGINIA 

ilnittd ~tatrs ~rnatr 
WASHINGTON, DC 2051~606 

January 18, 2017 

The Honorable Gina McCarthy 
Administrator of the Environmental Protection Agency 
Environmental Protection Agency 
1200 Pennsylvania A venue NW 
Washington, DC 20460 

Dear Secretary McCarthy, 

/ 7-"()00 -~ 

COMMITTEE~ & S"b 
FINANCE 

BANKING, HOUSING, AND 
URBAN AFFAIRS 

BUDGET 

INTELLIGENCE 

RULES AND ADMINISTRATION 

As you are aware, agencies all across government have been working to implement the Digital 
Accountability and Transparency (DATA) Act of2014 (Pub.L. 113-101), in advance of the May 
9, 2017 statutory deadline. When fully implemented, the DATA Act will play an unprecedented 
role in improving the government's financial transp·arency and creating opportunities for better 
agency management. However, I write with concern regarding EPA's progress to date. 

In 2016, I wrote twice to heads of each of the twenty-four CFO Act agencies requesting 
infonnation regarding implementation activities. I am pleased that I have received both initial 
and updated Implementation Plans from most, including from yo:urs. However, in reviewing 
these plans, discussing government-wide progress with officials from the Office of Management 
and Budget (0MB) and Department of the Treasury, along with exan:tlning reports of both the 
Government Accountability o~.c~ (GAO) and various inspectors general, I have some concerns 
about your Department's progress and subsequent ability to meet the upcoming deadline in May. 

. . . 

Lapses in DATA Act imple~entation, such as submi~sion of inaccurate, incomplete, and 
especially poor quality data, can create government-:wide complications. Data quality is an 
important signal of the extent to which agencies are complying with both the letter and spirit of 
the law. I understand that delays and changes to government-wide guidance may have hampered 
this effort in the past. However, comprehensive technical guidance was issued in April of20I6 
by 0MB. Thus, you now must move forward with deliberate speed to implement the law in the 
way that it was e.Q.visioned: · -

I am fully cognizant of the myriad challenges you face~ implementing the DATA Act, and 
understand that tlie transition to a new administration poses an additional challenge. However, as 
we·move into 2017, and enter the finals months leading to the implementation qeadline, I urge 
you and your staff to continue-to prioritize this essential effort, which will ultimately improve 
agency administration and governance at all levels. 

If I can be of assistance in addressing imple~entation challenges at your agency, particularly 
during the transition-in administration, please contact Rafi "Martina on my staff at 202-22.4-2023 
or Rafi Martina@warner.senate.gov. I look forward to continµing to partner with your staff on 
this shared effort.. · 

http://warner.senate.gov 
• I • 
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Sincerely, 

Mark R. Warner 
United States Senator 

Cc: David A. Bloom 
Deputy Chief Financial Officer 
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February 7, 20 l 7 

Ms. Catherine McCabe 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
W<1shington, b.C. 20460 

Dear Acting Administrator McCabe: 

We me writing to request information about your agency"s use of nondisclosure 
agreements. Recently there have been news reports that guidance in some agencies raised 
concerns regarding the implications .for federal employees' personal communications including, 
in some instances, communications with Congress. 

Starting in 1988, Senator Chuck Grassley introduced an amendment known as the "anti­
gag" provision to the Treasury, Postal Service and General Government Appropriations Act. 1 

This provision has been included in appropriations laws since 1988, mosl recently in the 
Consolidnted Appropriations Act of 2016. 2 In 20 I 2, Congress unanimously passed the 
Whistleblower Protection Enhancement Act (WPEA), which codified the requirement and nrnde 
its violation a prohibited personnel practice. 3 

That Act requires every executive branch nondisclosure policy, form, or agreement to 
conlain the following explicit statement: 

These provisions are consistent ,-vith and do not supersede, conflict with, or otherwise 
alter the employee obligations, rights, or liabilities, created by existing statute or 
Executive order relating to (I) classified information. (2) communications to Congress, 
(3) the rcpo11ing to an Inspector Gcnctal of a violation of any law, rule, or regulation, or 
mismanagement, a gross waste of fimcls, an abuse of nuthority, or a substantial and 
speciiic danger to public health or safety, or (4) any other whistleblower protection. The 
definirions, requirements, obligations, rights, sanctions, and liabilities created by 
controlling Executive orders and statutory provisions are incorporated into this agreement 
and are controlling.'1 

1 Pub. L. No. l 00-440. 

l Puh. L. No. ! l4- I 13, as continued by Pub, L. No. 114-254. 

·
1 5 u.s.c. § 2302(b)(13) .. 

4 Id. 



Ms. Catherine McCabe 
Page 2 

The law also requires any agency using a nondisclosure policy, form, or agreement tu 
post the statement on the agency website along with relevant Executive Orders and statutes. 

We want Lo ensure that this law is fully implemented. Accordingly. please provide the 
following information by February 20.2017: 

(I) 

( ')' ~) 

(3) 

all forms, policies, instructions, or agreements proviJcd to employees or 
otherwise implemented since .I anuary I, 2016 through the present, that reference 
communications with Congress. including those with either non-disclosure or 
non-disparagement provisions. and including all modifications, rescissions. or 
other changes: 

all forms, policies. instructions. or agreements that purport to limit the ability or 
current or former employe<.:s to communicate with Congress. ,vhether explicitly or 
as a part or a general restriction on communications: and 

a detailed statement of all efforts that your department has taken to post the --anti­
gag"' provision on its ,vebsite. as well as relevant Executive Orders and statutes. 

Please contact Tristan Leavitt with the Committee majority staff at (202) 225-5074 or 
Courtney French \-Vith the Committee minority staff at (202) 225-5051 with any questions about 
this matter. Thank you for your prompt attention to this request. 

Sincerely, 

~=-==--..,____ 
Gerald E. Connolly 
Ranking Member Chairman 
Subcommittee on Government Operations Subcommittee on Government Operations 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

The Honorable Gerald E. Connolly 
Ranking Member 

i 5 

Subcommittee on Government Operations 
Committee on Oversight and Government Reform 
lJ .S. House of Representatives 
Washington. D.C. 20515 

Dear Representative Connolly: 

OFFICE OF 
ADMINISTRATION 
AND RESOURCES 

MANAGEMENT 

Thank you for your letter of February 7, 2017, regarding the U.S. Environmental Protection 
Agency· s use or nondisclosure agreements. 

Anached to this letter, please find some illustrative nondisclosure agreements used by the EPA 
since January l. 2016, which are responsive to questions ( 1) and (2) as outlined in your letter. 
Furthermore. in response to question (3), below are various links posted by the Agency on its 
public website with respect to Whistlcblower Protection Enhancement Act protections. 

• https://www.epa.gov/ocr/whistleblower-protections-epa-and-how-they-relate­
non-disc losure-agreements-signed-epa-employees 

• https://www.epa.gov/oftice-inspector-general/epa-oig-hotline#protection 

• hnps://www.epa.gov/oftice-inspector-general/poster-whistleblower­
protection-ombudsman-epa-oig 

Thank you again for your letter. If you have further questions, please contact me or your staff 
may contact Kyle Aarons in the EPA' s Office of Congressional and Intergovernmental Relations 

at Aarons.Kyle@epa.gov or (202) 564-7351. 
./',,-

Sinc,8lv. / ~ - ! 

' ' 
I , i 
. 'µ I 

Do~ J. Vi~i.; h~ 
Acting Assistant Administrator 

Enclosures 
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(U) SENSITIVE COMPARTMENTED INFORMATION NONDISCLOSURE AGREEMENT 
An Agreement between and the United States. 

(Name - Printed or Typed) 

1. (U) Intending to be legally bound, I hereby accept the obligations contained in this Agreement in consideration of my being granted 
access to information or. material protected within Special Access Programs, hereinafter referred to in this Agreement as Sensitive 
Compartmented Information (SCI). I have been advised that SCI involves or derives from intelligence sources or methods and is 
classified or is in process of a dassification determination under the standards of Executive Order 13528 or other Executive order or 
statute. I understand and accept that by being granted access to SCI, special confidence and trust shall be placed in me by the United 
States Government 

2. (U) I hereby acknowledge that I have received a security indodrination concerning the nature and protection of SCI, including the 
procedures to be followed in ascertaining whether other persons to whom I contemplate disclosing this information or material have 
been approved for access to it, and I understand these procedures. I understand that I may be required to sign subsequent agreements 
upon being granted access to different categories of SCI. I further uriderstand that all my obligations under this agreement continue to 
exist whether or not I am required to sign such subsequent agreements. 

3. (U) I have been advised that the unauthorized disclosure, unauthorized retention, or negligent handling of SCI by me could cause 
irreparable injury to the United States or be used to advantage by a foreign nation. I hereby agree that I will never divulge anything 
marked as SCI or that I know to be SCI to anyone who is not authorized to receive it without prior written authorization from the United 
States Government department or agency (hereinafter Department or Agency) that last authorized my access to SCI. I understand that 
it is my responsibility to consult with appropriate management authorities in the Department or Agency that last authorized my access to 
SCI, whether or not I am still employed by or associated with that Department or Agency or a contractor thereof, in order to ensure that 
I know whether information or material within my knowledge or control that I have reason to believe might be, or related to or derived 
from SCI, is considered by such Department or Agency to be SCI. I further understand that I am also obfigated by law and regulation 
not to disdose any classified Information or material in an unauthorized fashion. 

4. (U) In consideration of being granted access to SCI and of being assigned or retained in a position of special confidence and trust 
requiring access to SCI, I hereby agree to submit for security review by the Department or Agency that last authorized my access to 
such information or material, any writing or other preparation in any fonn, including a work of fiction, that contains or purports to contain 
any SCI or desaiption of activities that produce or relate to SCI or that I have reason to believe are derived from SCI, that I contemplate 
disclosing to any person not authorized to have access to SCI or that I have prepared for public disdosure. I understand and agree that 
my obligation to submit such preparations for review applies during the course of my access to SCI and thereafter, and I agree to make 
any required submissions prior to discussing the preparation with, or showing it to, anyone who is not authorized to have access to SCI. 
I further agree that I will not disclose the contents of such preparation with, or show it to, anyone who Is not authorized to have aa:ess 
to SCI until I have received written authorization from the Department or Agency that last authorized n1y access to SCI that such 
disclosure is permitted. 

5. (U) I understand that the purpose of the review described in paragraph 4 is to give the United States a reasonable opportunity to 
determine whether the preparation submitted pursuant to paragraph 4 sets forth any SCI. I further understand that the Department or 
Agency to which I have made a submission will act upon it, coordinating within the lntelfigence Community when appropriate, and make 
a response to me within a reasonable time, not to exceed 30 working days from date of receipt. 

6. (U) I have been advised that any breach of this Agreement may result in my termination of my access to SCI and removal from a 
position of special confidence and trust requiring such access, as well as the termination of my employment or other relationships with 
any Department or Agency that provides me with access to SCI. In addition, I have been advised that any unauthorized disclosure of 
SCI by me may constitute violations of United States aiminal laws, Including provisions of Sections 793, 794, 798, and 952, Title 18, 
United States Code, and of Section 783(b), Tille 50, United States Code. Nothing in this agreement constitutes a waiver by the United 
States of the right to prosearte me for any statutory violation. 

7. (U) I understand that the United States Government may seek any remedy available to it to enforce this Agreement including, but not 
limited to, application for a court order prohibiting disclosure of information in breach of this Agreement I have been advised that the 
action can be brought against me in any of the several appropriate United States District Courts where the United States Government 
may elect to file the action. Court costs and reasonable attorney's fees incurred by the United States Government may be assessed 
against me if I lose such action. 

8. (U) I understand that all Information to which I may obtain access by signing this Agreement Is now and will remain the property of 
the United States Government unless and until otherwise determined by an appropriate official or final ruling of a court of law. Subject 
to such determination, I do not now, nor will I ever, possess any right, interest, title, or daim whatsoever to such information. I agree 
that I shall return all materials that may have come into my possession or for which I am responsible because of such access, upon 
demand by an authorized representative of the United States Government or upon the conclusion of my employment or other 
relationship with the United States Government entity providing me access to such materials. If I do not retum such materials upon 
request, I understand this may be a violation of Section 793, rrtte 18, United States Code. 

9. (U) Unless and until I am released in writing by an authorized representative of the Department or Agency that last provided me with 
access to SCI, I understand that all conditions and obligations imposed on me by this Agreement apply during the time I am granted 
access to SCI, and at all times thereafter. 

10. (U) Each provision of this Agreement is severable. If a court should find any provision of this Agreement to be unenforceable, all 
other provisions of this Agreement shall remain in full force and effect. This Agreement concerns SCI and does not set forth such other 
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conditions and obligations not related to SCI as may now or hereafter pertain to my employment by or assignment or relationship with 
the Department or Agency. · 

11. (U) I have read this Agreement carefully and my questions, if any, have been answered to my satisfaction. I acknowledge that the 
briefing officer has made available Sections 793, 794, 798 and 952 of Title 18, United States Code, and Section 783(b) of Title 50, 
United States Code, and Executive Order 13528, as amended, so that I may read them at this time, if I so choose. · 

12. (U) I hereby assign to the United States Government all rights, tiUe and Interest, and all royalties, remunerations, and emoluments 
that have resulted, will result, or may result from any disclosure, publication, or revelation not consistent with the tenns of this 
Agreement. 

13. (U) These provisions are consistent with and do not supersede, conflict with, or otherwise alter the employee obligations, rights, or 
liabilities created by existing statute or Executive order relating to (1) classified information, (2) communications to Congress, (3) the 
reporting to an Inspector General of a violation of any law, rule, or regulation, or mismanagement, a gross waste of funds, an abuse of 
authority, or a substantial and specific danger to public health IX''safety, or (4) any other whistleblower protection. The definitions, 
requirements, obligations, rights, sanctions, and liabilities created by controlling Executive orders and statutory provisions are 
incorporated into this agreement and are controlling. 

14. (U) These restrictions are consistent with and do not supersede conflict with or otherwise alter the employee obligations rights or 
liabilities created by Executive Order13526; or any successor thereto, Section 7211 of Title 5, United States Code (governing 
disclosures to Congress); Section 1034 of Tille 10, United States Code, as amended by the Military Whistleblower Protection Act 
(governing disclosures to Congress by members of the Military); Section 2302(b)(8) of Title 5, United States Code, as amended by the 
WhisUeblower Protection Ad (governing disclosure of illegality, waste, fraud, abuse or public health or safety threats); the Intelligence 
Identities Protection Act of 1982 (50 U.S.C. 421 et seq.) (governing disclosures Ulat could expose confidential Government agents), 
sections 7(c) and SH of the Inspector General Act of 1978 (5 U.S.C. App.) (relating to disclosures to an inspector general, the 
inspectors general of the Intelligence Community; and Congress); section 103H(g)(3) of the National Security Act of 1947 (50 U.S.C. 
403-3h(g)(3) (relating to disclosures to the inspector general of the Intelligence Community); sedlons 17(d){5) and 17(e)(3) of the CIA 
Act of 1949 (50 U.S.C. 403q(d)(5) and 403q(e)(3)) (relating to disclosures to the Inspector General of the Central Intelligence Agency 
and Congress): and the staMes which protect agent disclosure which may compromise the national security, including Section 641, 
793, 794, 798, and 952 of litle 18, United States Code, and Section 4(b) of the SUbverslve Activities Control Ad of 1950 (50 U.S.C. 
Section 783(b)). The definitions, requirements, obligations, rights, sanctions and liabilities created by said Executive Order and listed 
statutes are incorporated into this Agreement and are controlHng. 

15. (U) This Agreement shall be interpreted under and In conformance with the law of the United States. 

16. (U) I make this Agreement without any mental reservation or purpose of evasion. 

Signature Date 

The execution of this Agreement was witnessed by the undersigned who accepted it on behalf of the United States Government as a 
prior condition of access to Sensitive Compartmented Information. 

WITNESS and ACCEPTANCE: 
Signatu,e Date 

SECURITY BRIEFING/ DEBRIEFING ACKNOWLEDGMENT 

(Special Access Programs by Initials Only) 

SSN (See Notice Below) Printed or Typed Name Organization 

BRIEF Date _______ _ 

I hereby acknowledge that I was briefed on the above 
SCI Special Access Program(s): 

Signature of Individual Briefed 

DEBRIEF Date _______ _ 

Having been reminded of my conUnulng obllgation to comply with 
the terms of this Agreement, I hereby acknowledge that I was 
debriefed on the above SCI Special Access Program(&): 

Signature of Individual Briefed 

I certify that the briefing presented by me on the above date was In accordance with relevant SCI procedures. 

Signature of Briefing/Debriefing Officer SSN (See notice below) 

Printed or Typed Name Organization (Name and Address) 

(U) NOTICE: The Privacy Pd. 5 U.S.C. S22a. ,wqiires that fednl ~., lnfann llldMMII. al 1h11 lime Wormatian Is IIGfidllld l'lan lhem. whe!har the dilClosln Is IMlldllloly or '<fdun111y. 11)1 Wiid 
auttx,rtty aucn informlltion ts aolk:iled, and what ,._ w!II bo made of tho lnfcm1lltlon. Yau are hlnl>y aclvlsod lhllt eulharily l0r aollc:illng your Sodal Socuntr AICccunl Nlll1llar (SSN) la EJl8Cldlwe Order 
9397, aa amendod. Your SSN will be llleclto identify !fOU prvcilelywtlen ii ii~ tD 1) certilylhlll !/OU l'ffill access ID lhelntO!melion Indicated above. 2) Cl8lam*w that '/fNI _. lo INlnbmalion 
haS llllll1Rilad. o, 3) cef11fy lh8I you,,_ wffnessad a briefing o, cleliri!lftng. AllhauQh dilCfolul9 dVQIII' SSN la not mandalOIY. Vol.I' fll!lunl to do IO may Impede IUdl C8llificellanl Cl doiidi.alu.s. 

FORM 4414 (Rev. 12-2013) ======================================================== Pagfl

2

ot2 l 



CLASSIFIED INFORMATION NONDISCLOSURE AGREEMENT 
AN AGREEMENT BETWEEN AND THE UNITED STATES 

. {Name of lndMdual - Printed or typed) 
1. Intending to be legally bound, I hereby accept the obligations contained In this Agreement in consideration of my being granted 
access to classified information. As used in this Agreement, classified information is marked or unmarked classified information 
including oral communications, that is classified under the standards of Executive Order 13526, or under any other Executive order o~ 
statute that prohibits the unauthorized disclosure of information in the interest of national security; and unclassified Information that 
meets the standards for classification and is in the process of a classification determination as provided In sections 1.1, 1.2, 1.3 and 
1.4(e) of Executive Order 13526, or under any other Executive order or statute that requires protection for such infonnatlon in the 
interest of national security. I understand and accept that by being granted access to classified information, special confidence and 
trust shall be placed in me by the United States Govemmenl 

2. I hereby acknowledge that I have received a security indoctrination concerning the nature and protection of classified Information, 
including the procedures to be followed in ascertaining Whether other persons to whom I contemplate disclosing this information have 
been approved for access to it, and that I understand these procedures. ·• 

3. I have been advised that the unauthorized cflSclosure, unauthorized retention, or negligent handling of classified information by me 
could cause damage or irreparable Injury to the United States or could be used to advantage by a foreign nation. I hereby agree that I 
will never divulge classified information to anyone unless: (a) I have officlally verified that the re~ipient has been properly authorized by 
the United States Government to receive it; or (b) I have been given prior written notice of authorization from the United States 
Government Department or Agency (hereinafter Department or Agency) responsible for the classification of lnfonnatfon or last granting 
me a security clearance that such disclosure is pennitted. I understand that if I am uncertain about the classification status of 
infonnatlon, I am required to confinn from an authorized official that the infonnation is unclassified before I may disclose it, except to a 
person as provided in (a) or (b), above. I further understand that I am obligated to comply with laws and regulations that prohibit the 
unauthorized disclosure of classified infonnation. 

4. I have been advised that any breach of this Agreement may result in the termination of any security clearances I hold; removal from 
any position of special confidence and trust requiring such clearances; or termination of my employment or other relationships with the 
Departments or Agencies that granted my security clearance or clearances. In addition, I have been advised that any unauthorized 
disclosure of classified infonnation by me may constitute a violation, or violations, of United States criminal laws, including the 
provisions of sections· 641, 793, 794, 798, -e52 and 1924, title 18, United States Code; "the provisions of section 783(b}, title 50, 
United States Code; and the provisions of the Intelligence Identities Protection Act of 1982. I recognize that nothing in this Agreement 
constitutes a waiver by the United States of the right to prosecute me for any statutory violation. 

5. I hereby assign to the United States Government all royalties, remunerations, and emoluments that have resulted, will result or may 
result from any disclosure, publication, or revelation of classified information hot consistent with the terms of this Agreement. 

6. i understand that the United States Government may seek any remedy available to it to enforce this Agreement including, but not 
limited to, application for a court order prohibiting disclosure of information in breach of this Agreement. 

7. I understand that all classified information to which I have access or may obtain access by signing this Agreement is now and will 
remain the property of, or under the control of the United States Government unless and until otherwise determined by an authorized 
official or final ruling of a court of law. I agree that I shall return all classified materials which have, or may come into my possession or 
for which I am responsible because of such access: (a) upon demand by an authorized representative of the United States 
Government; (b) upon the conclusion of my employment or other relationship With the Department or Agency that last granted me a 
security clearance or that provided me access to classified Information; or (c) upon the conclusion of my employment or other 
relationship that requires access to classified information. If I do not return such materials upon request, I understand that this may be 
a violation of sections 793 and/or 1924, title 18, United States Code, a United States aiminal law. 

8. Unless and until I am released in writing by an authorized representative of the United States Government, I understand that all 
conditions and obligations imposed upon me by this Agreement apply during the time I am granted access to classified information, 
and at all times thereafter. 

9. Each provision of this Agreement is severable. If a court should find any provision of this Agreement to be unenforceable, all other 
provisions of this Agreement shaD remain in full force and effect. 

1 o. These provisions are consistent with and do not supersede, conflict with, or otherwise alter the employee obligations, rights, or 
liabilities created by existing statute or Executive order relating to (1) classified infonnation, (2) communications to Congress, (3) the 
reporting to an Inspector General of a violation of any law, rule, or regulation, or mismanagement, a gross waste of funds, an a~ of 
authority, or a substantial and specific danger to public health or safety, or (4) any other whistleblower protection. The definitions, 
requirements, obligations, rights, sanctions, and liabiDties aeated by controlling Executive orders and statutory provisions are 
incorporated into this agreement and are controlling. 

NSN 7540-01-280.5499 
Pnwlous edition not usable. 

{Continue on f8Verse.) 
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11. Thlase restrictions are consistent with and do not supersede, conflict with, or otherwise alter the employee obligations, rights, or 
Uabilities created by Executive Order No. 13526 (75 Fed. Reg. 707), or any successor thereto section 7211 of title 5, United States 
Code (governing disclosures to Congress); section 1034 of title 10, United States Code, as amended by the Military Whistleblower 
Protection Act (governing disclosure to Congress by members of the military); section 2302(b) (8) of title 5, United States Code, as 
amended by the Whistleblower Protection Act of 1989 (governing disclosures of Illegality, waste, fraud , abuse or public health or 
safety threats); the Intelligence Identities Protection Act of 1982 (50 U.S.C. 421 et seq.) (governing disclos~res that could expose 
confidential Government agents); sections 7(c) and 8H of the Inspector General Act of 1978 (5 U.S.C. App.) (relating to disclosures to 
an inspector general, the inspectors general of the Intelligence Community. and Congress); section 103H(g)(3) of the National Security 
Act of 1947 (50 U.S.C. 403-3h(g)(3) (relating to disclosures to the inspector general of the lnteOigence Community); sections 17(d)(5) 
and 17(e)(3) of the Central Intelligence Agency Ad of 1949 (50 U.S.C. 403g(d)(5) and 403q(e)(3)) (relating to cflsclosures to the 
Inspector General of the Central Intelligence Agency and Congress); and the statutes which protect against disclosure that may 
compromise the national security, including sections 641, 793, 794, 798, *952 and 1924 oftitte 18, United States Code, and *section 4 
(b) of the Subversive Activities Control Act of 1950 (50 U.S.C. section 783(b)). The definitions, requirements, obligations, rights, 
sanctions, and liabilities created by said Executive Order and listed statutes are Incorporated into this agreement and are controUing. 

12. I have read this Agreement·carefully and my questions, if any, have been answered. I acknowledge that the briefing officer has 
made available to me the Executive Order and statutes referenced in this agreement and its implementing regulation (32 CFR Part 
2001 , section 2001 .80(d)(2) ) so that I may read them at this time, if I so choose. 

• NOT APPLICABLE TO NON-GOVERNMENT PERSONNEL SIGNING THIS AGREEMENT. 

S1GNA11JRE I .. TE I SOCIALSECURITY NUMIER """--

ORGANIZATION (IF CONTRACTOR, LICENSEE, GRANTEE OR AGENT, PROVIDE: NAME, ADDRESS, AND, IF APPLICABLE, FEDERAL SUPPLY CODE 
NUMBER) (Type or pnnt} 

WITNESS ACCEPTANCE 

THE EXECUTION OF THIS AGREEMENT WAS WITNESSED THE UNDERSIGNED ACCEPTED THIS AGREEMENT 
BY THE UNDERSIGNED. ON BEHALF OF THE UNITED STATES GOVERNMENT. 

SIGNATURE DATE SIGNATURE DATE 

NAME AND ADDRESS (Type or pnnt} NAME AND ADDRESS (Type or print} 

SECURITY DEBRIEFING ACKNOWLEDGEMENT 
I reaffirm that the provisions of the espionage laws, other federal criminal laws and executive orders applicable to the safeguarding of classified 
infonnation have been made available to me; that I have returned au dassified Information in my custody; that I will not communicate or transmit 
classified information to any unauthorized person or organization; that I will promptly report to the Federal Bureau of Investigation any attempt by an 
unauthorized person to solicit dasslfied Information, and that I (have) (have not) (slrlke out inappropriate word or words) received a security debriefing. 

SIGNAl\JRE OF EMPLOYEE DATE 

NAME OF WITNESS (Type or print) SIGNATURE OF WITNESS 

NOTICE: The Privacy Ad. 5 U.S.C. 552a, requires that federal agencies infonn individuals, at lhe time lnfonnatlon Is solicited from them, whether the 
disclosure is mandatory or voluntary, by what authority sue~ Information is softcited, and what uses will be made of the Information. You are hereby 
advised that authority for soliciting your Social Security Number (SSN) Is Public Law 104-134 (April 26, 1996). Your SSN wlU be used to identify you 
precisely when it is necessary to certify that you have access to the lnfonnation Indicated above or to determine that your access to the Information 
Indicated has been tennlnated. Furnishing your Social Security Number, as well as other data, Is voluntary, but failUre to do so may delay or prevent you 
being granted access to classified information. 

STANDARD FORM 312 BACK (Rev. 7-2013) 
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Cooperator Name - NOA# Date Last Saved: March 25, 2015 

CONFIDENTIALITY AGREEMENT 

Regarding Information Disclosed To the U.S. Environmental Protection Agency 

lbis AGREEMENT is made and entered into by and between --------
[ fu 11 name of company, association, etc.] (also provide abbreviated name, e.g., Battelle instead of 
"Battelle Memorial Institute", or initials, e.g. "GM'' instead of"General Motors"("XXX")), 
having a principal place of business at ________ and the 
_________ [laboratory or program office] on behalf of the U.S. Environmental 
Protection Agency ("EPA"or the "Agency")(together, the "PARTIES"). 

WITNESSETH: 

WHEREAS, The parties to this AGREEMENT are engaged in _____ _ 
[describe activity](the "PROJECT''); 

WHEREAS, in the course of the PROJECT, XXX intends to voluntarily disclose to EPA 
________ [describe information] which may reveal patentable subject matter, trade 
secrets, know-how, business methods or other proprietary infonnation, or which is otherwise 
confidential information related to XXX' s business; 

AND WHEREAS, XXX claims that this information is confidential business information 
("CBf'). 

NOW THEREFORE, in consideration of the mutual promises, covenants and conditions 
herein contained, the PARTIES agree as follows: 

(1) Disclosures to EPA. XXX will clearly and plainly mark as "CBf' or 
"CONFIDENTIAL" any written information it submits to EPA as part of this PROJECT and that 
it wishes to be treated as CBI in accordance with the terms of this AGREEMENT. IfXXX 
discloses information to EPA which XXX orally claims as CBI, XXX will notify EPA in writing, 
within 30 days after the disclosure, if it wants such infonnation treated in accordance with this 
AGREEMENT. 

(2) Use of CBI. EPA agrees that, to the extent permitted by law, neither the Agency nor 
any of its branches, divisions, employees, independent contractors or other persons or 
organizations over which it has control will, at any time during or after this PROJECT, directly or 
indirectly use any claimed CBI disclosed to EPA for the PROJECT for any purpose not associated 
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with the PROJECT. 

(3) Public Disclosure. EPA agrees not to publicly disclose the information claimed as CBI 
unless such disclosure is required by law, including the Freedom oflnfonnation Act and EPA's 
regulations at 40 C.F.R. Part 2, Subpart B. 

(4) Affect of Other Disclosure Authorities. The PARTIES acknowledge that EPA's 
obligations under this AGREEMENT are consistent with and do not supersede, conflict with, or 
otherwise alter the employee obligations, rights, or liabilities created by existing statute or 
Executive order relating to (I) classified information, (2) communications to Congress, (3) the 
reporting to an Inspector General of a violation of any law, rule, or regulation, or 
mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific 
danger to public health or safety, or (4) any other whistleblower protection. The definitions, 
requirements, obligations, rights, sanctions, and liabilities created by controlling Executive 
orders and statutory provisions are incorporated into this agreement and are controlling." 

(5) Infonnation that is Not Considered to be CBI under Applicable Law. EPA's obligations 
under this AGREEMENT do not extend to any information that: 

a. can be demonstrated to have been in the public domain or publicly known and readily 
available to the trade or the public prior to the date of any possible disclosure; 

b. can be demonstrated to have been in EP A's possession or readily available to EPA from 
another source prior to any possible disclosure; 

c. becomes part of the public domain or publicly known by publication or otherwise, 
provided such availability is not due to any unauthorized act of EPA; 

d. is obtained by EPA for enforcement purposes or other purposes that are independent of 
this PROJECT; 

e. XXX agrees to disclose for any purpose, including promotion of this PROJECT. 

(6) Binding Effect. This AGREEMENT shall be binding on the PARTIES and upon their 
respective executors, administrators, legal representatives, successors and assigns. 

(7) Governing Law. The construction, interpretation, validity, performance and effect of 
this AGREEMENT for all purposes shall be governed by the laws applicable to the U.S. 
Government. 

(8) Effective Date. This AGREEMENT shall enter into force as of the date of the last 
signature of the PARTIES. 



U.S. Environmental Protection Agency 

By __________ _ 

Date: 

Name 
Title 

-----------
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XXX 

By ________ _ 

Date: 

Name 
Title 

---------
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CONFIDENTIALITY AGREEMENT 

Between the U.S. Environmental Protection Agency and [full name of company, association, 
etc.] 

This AGREEMENT is made and entered into by and between _______ _ 
[full name of company, association, etc.] (also provide abbreviated name, e.g., Battelle instead of 
"Battelle Memorial Institute", or initials, e.g. "GM'' instead of"General Motors"("XXX'')), 
having a principal place of business at ________ and the 
_________ [laboratory or program office] on behalf of the U.S. Environmental 
Protection Agency ("EPA"or the "Agency")(together, the "PARTIES"). 

WITNESSETH: 

WHEREAS, The parties to this AGREEMENT are engaged in _____ _ 
[describe activity](the "PROJECT"); 

WHEREAS, in the course of the PROJECT, the Parties intend to voluntarily disclose to 
each other ________ ,[ describe information] which may reveal patentable subject 
matter, trade secrets, know-how, business methods or other proprietary infonnation, or which is 
otherwise confidential information of the Parties 

AND WHEREAS, the Party disclosing such information ("DISCLOSING PART~') may 
claim that this information is confidential business infonnation ("CBI") that should be treated 
accordingly by the party receiving the infonnation ("RECEIVING P ARIT'). 

NOW THEREFORE, in consideration of the mutual promises, covenants and conditions 
herein contained, the PARTIES agree as follows: 

(1) Disclosures. DISCLOSING PARTY will clearly and plainly mark as "CBI" or 
"CONFIDENTIAL" any written information it submits to RECEIVING PARTY as part of this 
PROJECT and that it wishes to be treated as CBI in accordance with the terms of this 
AGREEMENT. If DISCLOSING PARTY orally claims information as CBI, DISCLOSING 
PARTY will notify RECEIVING PARTY in writing, within 30 days after the disclosure, ifit 
wants such information treated in accordance with this AGREEMENT. 

(2) Use of CBI. RECEIVING PARTY agrees that, to the extent permitted by law, neither 
the RECENING PARTY nor any of its branches, divisions, employees, independent contractors 
or other persons or organizations over which it has control will, at any time during or after this 
PROJECT, directly or indirectly use any claimed CBI disclosed to RECEIVING PARTY for the 
PROJECT for any purpose not associated with the PROJECT. 
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(3) Public Disclosure. RECEIVING PARTY agrees not to publicly disclose the 
information claimed as CBI unless such disclosure is required by law, including the Freedom of 
Information Act and EPA's regulations at 40 C.F.R. Part 2, Subpart B. 

(4) Effect of Other Disclosure Authorities. The PARTIES acknowledge that EPA's 
obligations under this AGREEMENT are consistent with and do not supersede, conflict with, or 
otherwise alter the employee obligations, rights, or liabilities created by existing statute or 
Executive order relating to (l) classified information, (2) communications to Congress, (3) the 
reporting to an Inspector General of a violation of any law, rule, or regulation, or 
mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific 
danger to public health or safety, or ( 4) any other whistleblower protection. The definitions, 
requirements, obligations, rights, sanctions, and liabilities created by controlling Executive 
orders and statutory provisions are incorporated into this agreement and are controlling. 

(5) Infonnation that is Not Considered to be CBI under Applicable Law. RECEIVING 
PARTY's obligations under this AGREEMENT do not extend to any infonnation that: 

a. can be demonstrated to have been in the public domain or publicly known and readily 
available to the trade or the public prior to the date of any possible disclosure; 

b. can be demonstrated to have been in RECEIVING P ARTY's possession or readily 
available to RECEIVING PARTY from another source prior to any possible disclosure; 

c. becomes part of the public domain or publicly known by publication or otherwise, 
provided such availability is not due to any unauthorized act ofRECEIVING PARTY; 

d. is obtained by EPA for enforcement purposes or other purposes that are independent of 
this PROJECT; 

e. DISCLOSING PARTY agrees to disclose for any purpose, including promotion of this 
PROJECT. 

(6) Binding Effect. This AGREEMENT shall be binding on the PARTIES and upon their 
respective executors, administrators, legal representatives, successors and assigns. 

(7) Governing Law. The construction, interpretation, validity, performance and effect of 
this AGREEMENT for all purposes shall be governed by the laws applicable to the U.S. 
Government. 

(8) Effective Date. This AGREEMENT shall enter into force as of the date of the last 
signature of the PARTIES. 



U.S. Environmental Protection Agency 
(XXXPARTY) 

By~r:::::----- .. 
Name 

Title 

Date: -----------
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XXX 
(XXXPARTY) 

By ________ _ 

Name 

. Title 

Date: ________ _ 
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COMMITIEE ON OVERSIGHT AND GOVERNMENT REFORM 
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WASHINGTON, DC 20515-6143 
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January 26, 2017 

Ms. Catherine McCabe 
Acting Administrator 
U.S. Environmental Protection Agency 
I 200 Pennsylvania A venue NW 
Washington, D.C. 20460 

Dear Ms. McCabe: 

/ 7-c1tlt:J-,.j 7d 7 
ELIJAU ~- CUMMINGS. M/\RYL/\NO 

R/\N~ING MINORITY MEMBER 

On July 29, 2015, four Environmental Protection Agency (EPA) employees 
provided testimony for a Committee hearing that examined allegations of sexual 
harassment occurring in the EPA Region 5 Great Lakes National Program Office. 1 Since 
then, two of these employees have reported retaliation for their participation in the 
hearing. 

To assist the Committee in its investigation of these allegations, please provide alJ 
documents between any Environmental Protection Agency employee, since July 15, 
20 l 5, referring or relating to: 

l. ; 

2. . 

Please provide the requested documents as soon as possible but no later than 
February 9, 2017. When producing documents to the Committee, please delivery 
production sets to the Majority Staff in Room 2157 of the Rayburn House Office 
Building and the Minority Staff in Room 2471 of the Rayburn House Office Building. 
The Committee prefers, if possible, to receive all documents in electronic format. 

The Committee on Oversight and Government Reform is the principal oversight 
committee of the House of Representatives and has broad authority to investigate "any 
matter" at "any time" under House Rule X. 

1 EPA Mismanagement Part II: Hear;ng before the H. Comm. on Oversight & Gov 't Reform I 14th Cong. 
(2015). 
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Ms. Catherine McCabe 
January 26, 2017 
Page 2 

Please contact Melissa Beaumont of the Committee staff at (202) 225-5074 with 
any questions about this request. Thank you for your prompt attention to this matter. 

Enclosure 

Jason Chaffetz 
Chairman 

cc: The Honorable Elijah E. Cummings, Ranking Minority Member 



Responding to Committee Document Requests 

1. In complying with this request, you are required to produce all responsive documents that are 
in your possession, custody. or control. whether held by you or your past or present agents, 
employees, and representatives acting on your behalf. You should also produce documents 
that you have a legal right to obtain, that you have a right to copy or to which you have 
access, as well as documents that you have placed in the temporary possession, custody. or 
control of any third party. Requested records, documents, data or information should not be 
destroyed, modified, removed, transferred or otherwise made inaccessible to the Committee. 

2. In the event that any entity, organization or individual denoted in this request has been, or is 
also known by any other name than that herein denoted, the request shall be read also to 
include that alternative identification. 

3. The Committee's preference is to receive documents in electronic form (i.e., CD, memory 
stick, or thumb drive) in lieu of paper productions. 

4. Documents produced in electronic format should also be organized, identified, and indexed 
electronically. 

5. Electronic document productions should be prepared according to the following standards: 

(a) The production should consist of single page Tagged Image File ("TIF"), files 
accompanied by a Concordance-format load file, an Opticon reference file, and a file 
defining the fields and character lengths of the load file. 

(b) Document numbers in the load file should match document Bates numbers and TIF file 
names. 

( c) If the production is completed through a series of multiple partial productions, field 
names and file order in all load files should match. 

( d) All electronic documents produced to the Committee should include the following fields 
of metadata specific to each document; 

BEGDOC. ENDDOC, TEXT, BEGATTACH, ENDATTACH, 
PAGECOUNT,CUSTODIAN, RECORDTYPE, DATE. TIME, SENTDATE, 
SENTTIME, BEG INDA TE, BEGINTIME, END DA TE, ENDTIME, AUTHOR, FROM, 
CC, TO, BCC, SUBJECT, TITLE, FILENAME. FILEEXT. FILESIZE, 
DA TECREATED, TIMECREA TED. DA TELASTMOD, TIMELASTMOD, 
INTMSGID, INTMSGHEADER, NATIVELJNK, JNTFILPATH, EXCEPTION, 
BEGATTACH. 

6. Documents produced to the Committee should include an index describing the contents of 
the production. To the extent more than one CD, hard drive, memory stick, thumb drive, box 
or folder is produced, each CD, hard drive, memory stick, thumb drive, box or folder should 
contain an index describing its contents. 



7. Documents produced in response to this request shall be produced together with copies of file 
labels, dividers or identifying markers with which they were associated when the request was 
served. 

8. When you produce documents, you should identify the paragraph in the Committee"s 
schedule to which the documents respond. 

9. It shall not be a basis for refusal to produce documents that any other person or entity also 
possesses non-identical or identical copies of the same documents. 

I 0. If any of the requested information is only reasonably available in machine-readable form 
(such as on a computer server, hard drive, or computer backup tape), you should consult with 
the Committee staff to determine the appropriate format in which to produce the information. 

11. If compliance with the request cannot be made in full by the specified return date, 
compliance shall be made to the extent possible by that date. An explanation of why full 
compliance is not possible shall be provided along with any partial production. 

12. In the event that a document is withheld on the basis of privilege, provide a privilege log 
containing the following infonnation concerning any such document: (a) the privilege 
asserted; (b) the type of document; (c) the general subject matter; (d) the date, author and 
addressee; and ( e) the relationship of the author and addressee to each other. 

13. If any document responsive to this request was, but no longer is, in your possession, custody, 
or control, identify the document (stating its date, author, subject and recipients) and explain 
the circumstances under which the document ceased to be in your possession, custody, or 
control. 

14. If a date or other descriptive detail set forth in this request referring to a document is 
inaccurate, but the actual date or other descriptive detail is known to you or is otherwise 
apparent from the context of the request, you are required to produce all documents which 
would be responsive as if the date or other descriptive detail were correct. 

15. Unless otherwise specified, the time period covered by this request is from January 1, 2009 
to the present. · 

16. This request is continuing in nature and applies to any newly-discovered information. Any 
record, document, compilation of data or information, not produced because it has not been 
located or discovered by the return date, shall be produced immediately upon subsequent 
location or discovery. 

17. All documents shall be Bates-stamped sequentially and produced sequentially. 

18. Two sets of documents shall be delivered, one set to the Majority Staff and one set to the 
Minority Staff. When documents are produced to the Committee, production sets shall be 
delivered to the Majority Staff in Room 2157 of the Rayburn House Otlice Building and the 
Minority Staff in Room 2471 of the Rayburn House Office Building. 



19. Upon completion of the document production, you should submit a written certification, 
signed by you or your counsel, stating that: (I) a diligent search has been completed of all 
documents in your possession, custody, or control which reasonably could contain responsive 
documents; and (2) all documents located during the search that are responsive have been 
produced to the Committee. 

Definitions 

1. The tem1 "document" means any written, recorded, or graphic matter of any nature 
whatsoever. regardless of how recorded, and whether original or copy, including, but not 
limited to, the following: memoranda, reports, expense reports, books, manuals, instructions, 
financial reports, working papers, records, notes, letters, notices, confirmations, telegrams, 
receipts, appraisals, pamphlets, magazines, newspapers, prospectuses, inter-office and intra­
otlice communications, electronic mail (e-mail), contracts, cables, notations of any type of 
conversation. telephone call. meeting or other communication, bulletins, print~d matter, 
computer printouts, teletypes, invoices, transcripts, diaries, analyses, returns, summaries, 
minutes, bills, accounts, estimates, projections. comparisons, messages, correspondence, 
press releases, circulars, financial statements, reviews, opinions, offers, studies and 
investigations, questionnaires and surveys, and work sheets (and all drafts, preliminary 
versions, alterations, modifications, revisions, changes, and amendments of any of the 
foregoing, as well as any attachments or appendices thereto), and graphic or oral records or 
representations of any kind (including without limitation, photographs, charts, graphs, 
microfiche, microfilm, videotape, recordings and motion pictures), and electronic, 
mechanical, and electric records or representations of any kind (including, without limitation, 
tapes, cassettes, disks, and recordings) and other written, printed, typed, or other graphic or 
recorded matter of any kind or nature. however produced or reproduced, and whether 
preserved in writing, film, tape, disk, videotape or otherwise. A document bearing any 
notation not a part of the original text is to be considered a separate document. A draft or 
non-identical copy is a separate document within the meaning of this term. 

2. The tem1 "communication'· means each manner or means of disclosure or exchange of 
information, regardless of means utilized, whether oral. electronic, by document or 
otherwise; and whether in a meeting, by telephone. facsimile, email (desktop or mobile 
device), text message, instant message, MMS or SMS message, regular mail, telexes. 
releases, or otherwise. 

3. The terms ··and" and '·or" shall be construed broadly and either conjunctively or disjunctively 
to bring within the scope of this request any information which might otherwise be construed 
to be o'utside its scope. The singular includes plural number, and vice versa. The masculine 
includes the feminine and neuter genders. 

4. The terms ·'person" or "persons" mean natural persons, firms, partnerships, associations, 
corporations, subsidiaries. divisions, departments, joint ventures, proprietorships, syndicates, 
or other legal, business or government entities, and all subsidiaries, affiliates, divisions, 
departments. branches, or other units thereof. 



5. The term "identify," when used in a question about individuals. means to provide the 
following information: (a) the individual's complete name and title; and (b) the individual's 
business address and phone number. 

6. The term "referring or relating," with respect to any given subject, means anything that 
constitutes, contains, embodies, reflects, identifies, states, refers to, deals with or is pertinent 
to that subject in any manner whatsoever. 

7. The term "employee" means agent, borrowed employee, casual employee, consultant, 
contractor, de facto employee, independent contractor, joint adventurer, loaned employee, 
part-time employee, permanent employee, provisional employee, subcontractor. or any other 
type of service provider. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

The Honorable Jason Chaffetz 
Chairman 

APR O 7 2017 

Committee on Oversight and Government Reform 
United States House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

OFFICE OF 
CON!3RESSIONAL AND 
INTERGOVERNMENTAL 

REtATIONS 

Thank yo~ for your letter of January 26. 2017, to the U.S. Environmental Protection Agency 
Acting Administrator Catherine McCabe, requesting copies of certain documel)ts referring to two 
employees that have reported retaliation. Administrator Pruitt asked that I respond on his behalf. 

As discussed with your staff, we.are currently focusing on a single employee currently in th~ 
EPA' s Region 6 Office, Ross Tuttle. Enclosed please find an initial set ofresponsive documents. 

Please note that portions. of the responsive documents contain internal deliberations, attorney­
client communications, or attorney work product ofan Executive Branch agency, the EPA, and, 
as such, raise a confidentiality interest. In order to identify specific documents, in which the EPA 
has ·a confidentiality interest, we have added a watemiark to these documents that reads 
"Deliberative or Privileged Document of the U.S. EPA; Disclosure Authorized Only to Congress 
for Oversight Purposes." Each document contains a footnote stating that privilege in this context 
may include, but is not limited to, atto~ey-client privilege or work-product privileged 
information. Through this accommodation, the EPA does not waive any confidentiality interests 
in these doct,unents or similar:documents in other circumstances. The EPA respectfully requests 
that the Committee and staff protect the documents- and the information contained in them from 
further dissemination. Should the Committee determine that its legislative mandate requires 
further distribution of this confidential information outside the Committee. we request that such 
need first be discussed with the agency to help ensure the Executive Branch's confidentiality 
interests are protected to the fullest extent possible. 

You will also notice that some of the docµments contain redactions ofnonresponsive or personal 
privacy information. We redacted this information in a manner that does not obscure the identity 
of any individuals involved in the relevant communications. 

As communicated to your staff, we will provide additional responsive documents on a rolling 
basis as we review them. 

Internet Address (URL) • http://w11w epa gov 
Recycled/Recyclable • Printed with Vegetable Oil Based fnks on 100% Postconsumer Process Chlorine F1ee Recycled Paper 



Again, thank you for your letter. If you have any further questions, you may contact me or your 
staff may contact Kyle Aarons-in the EPA's Office of Congressional and Intergovemmental 
Relations at Aarons.Kyle@epa.gov or (202) 564-7351. 

Enclosures 

cc: The Honorable Elijah J. Cummings 
Ranking Member 

~y,~ 

T,::::. Lyons 
Associate Administrator 
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FPPS # Section Action Recruit Method Open/Close
Effective 
Date

Name/Selectee Comments/Status

6MD

Management Division Actions

Not Responsive

Not Responsive
ED_001110_00021122



Not Responsive

ED_001110_00021122



(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)



(b) (6)



(b) (6)

(b) (6)

(b) (6)



(b) (6)

(b) (6)



(b) (6)

(b) (6)





FPPS # Section Action Recruit Method Open/Close
Effective 
Date

Name/Selectee Comments/Status

161115341 6MD Position Action Only ‐ Classify Sr Region Coordinator PD n/a closed 07/18/16 received from SSC ‐ Barb Morwessel

Management Division Actions

Not Responsive

Not Responsive
ED_001110_00022008

(b) (6)



Not Responsive

ED_001110_00022008



(b) (6)
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FPPS # Section Action Recruit Method Open/Close
Effective 
Date

Name/Selectee Comments/Status

Management Division Actions

Not Responsive

Not Responsive

ED_001110_00022225



Not Responsive

ED_001110_00022225





FPPS # Section Action Recruit Method Open/Close
Effective 
Date

Name/Selectee Comments/Status

161115341 6MD Position Action Only ‐ Classify Sr Region Coordinator PD n/a open at SSC ‐ Barb Morwessel for classification of PD for GS 14

Management Division Actions

Not Responsive

Not Responsive

ED_001110_00022280

(b) (6)



Not Responsive

ED_001110_00022280





FPPS # Section Action Recruit Method Open/Close
Effective 
Date

Name/Selectee Comments/Status

161115341 6MD Position Action Only ‐ Classify Sr Region Coordinator PD n/a open at SSC ‐ Barb Morwessel for classification of PD for GS 14

Management Division Actions

Not Responsive

Not Responsive

ED_001110_00022285

(b) (6)
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ED_001110_00022285
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